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Court of Appeals of the District of Columbia 


No. 5547. 

i 

John W. Haussermann, Appellant, j 

vs. 

i 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 23101. 

John W. Haussermann, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

| 

Appearances: 

For Petitioner: Albert S. Lisenby, Esq., F. j C. Fisher, 
Esq., W. F. Norman, Esq. j 

For Respondent: W. F. Gibbs, Esq., A. H. Murray, Esq., 
C. T. Brown, Esq., 0. Swecker, Esq., S. Suydam, Esq. 

Docket Entries. 

i 

Transferred to Mr. Morris 12/31/29. j 

1927 | 

Jan. 25. Petition received and filed. Taxpayer notified. 
Jan. 26. Copy of petition served on General Counsel. 
Mar. 23. Answer filed by General Counsel. 

Apr. 2. Copy of answer served on taxpayer, assigned 
to General Calendar. 

1928 

July 3. Motion to file amended petition with amended 
petition tendered. 

July 3. Motion granted. 

1—5547a 





2 


JOHN W. HAUSSERMANN VS. 


July 12. Stipulation to take deposition of John W. Haus- 
sermann filed. 

July 18. Depositions of John W. Haussermann filed— 
copies served by Board. 

July 7. Copy of motion and amended petition served on 
General Counsel. 

July 19. Copy of depositions served on General Counsel. 

Sept. 5. Motion for extension to 10/5/28' to file answer 
filed by General Counsel. Granted. 

Oct. 5. Answer to amended petition filed by General Coun¬ 
sel. Copy served 10/10/28. 

1929 

Mar. 18. Hearing set 4/29/29. 

Apr. 8. Depositions of E. A. Perkins filed. 

Apr. 9. Copy of depositions served on General Counsel. 

Apr. 26. Motion for continuance to June 12, 1929, filed by 
taxpayer. 4/26/29 granted. 

Apr. 27. Depositions of A. W. Beam filed by taxpayer (3). 
Copies served by the Board. 

Apr. 29. Copy of deposition served on General Counsel. 

June 12. Hearing had before Wm. R. Green, Division 13, 
on merits. Submitted. Stipulations filed by 
counsel. 

June 13. Transcript of hearing 6/12/29 filed. 

Aug. 1. Memorandum filed by General Counsel. 

Aug. 5. Brief filed by taxpayer. 
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1931. 

May 25. Findings of Fact and opinion rendered—Logan 
Morris, division 14. Decision will be entered 
for the respondent. 

May 26. Decision entered—Division 14. 

June 18. Stipulation of venue filed. 

Sept. 30. Notice of appearance of Albert S. Lisenbv as coun¬ 
sel filed. 

Sept. 30. Petition for review to Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 
Sept. 30. Proof of service filed. 

Oct. 26. Praecipe filed. 

Oct. 26. Proof of service filed. 
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3 Filed Jan. 25, 1927, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals^ 

Docket No. 23,101. 

* i 

j 

John W. Haussermann, Petitioner,! 

vs. 

Commissioner of Internal Revenue, Respondent. 

| 

Petition. 

i 

To the Honorable Members of the Board of Tax Appeals: 

Your petitioner, John W. Haussermann, respectfully 
represents: 

I. That your petitioner is an individual and a citizen of 
the United States residing at the City of Manila, in the 
Philippine Islands; that your petitioner’s address is Pacific 
Building, Post Office Box 817, Manila, Philippine Islands. 

Jurisdiction of the Board. 

j 

II. That subsequent to the enactment of the Revenue 
Act of 1926, and within sixty days of the filing hereof, to 
wit, on November 26th, 1926, the respondent | mailed to 
your petitioner a notice of deficiency of income taxes al¬ 
leged to be due by your petitioner for the years 1922 and 
1923; that a copy of said notice is attached hereto and 

marked Exhibit No. “1;” and that your petitioner 

4 appeals from the findings of the respondent set 
forth in said deficiency notice. 

i 

Nature of Deficiencies. 

III. That the amount of alleged deficiencies is $12,914.00; 

that the nature of the tax is income taxes for theiyears 1922 
and 1923, in the amounts of $1,265.65 and $11|648.35, re¬ 
spectively, and that the amount of tax in controversy is 
$12,914.00. j 

Assignments of Error. 

IV. That the respondent erred as follows: 

(1.) The respondent erred in finding a deficiency against 
your petitioner for 1922 in the amount of $1,265.65, or in 
any amount whatsoever. 
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(2.) The respondent erred in finding a deficiency against 
your petitioner for 1923 in the amount of $11,648.35, or in 
any amount whatsoever. 

(3.) The respondent erred in failing to find that 80% 
or more of the gross income of your petitioner (computed 
without the benefit of Section 262 of the Revenue Act of 
1921) for the three-year period immediately preceding the 
close of your petitioner’s taxable year 1922 was derived 
from sources within the possession of the United States, 
within the purview of Section 262 (a) (1) of the Revenue 
Act of 1921. 

(4.) The respondent erred in failing to find that 80% or 
more of the gross income of your petitioner (computed 
without the benefit of Section 262 of the Revenue Act 

5 of 1921) for the three-year period immediately pre¬ 
ceding the close of your petitioner’s taxable year 

1923 was derived from sources within the possession of the 
United States, within the purview of Section 262 (a) (1) 
of the Revenue Act of 1921. 

(5.) The respondent erred in failing to find that 50% 
or more of the gross income of your petitioner for 1922 
(computed without the benefit of Section 262 of the Reve¬ 
nue Act of 1921) was derived from the active conduct of 
a trade or business within a possession of the United 
States either on your petitioner’s own account or as an 
agent or employee of another, within the purview of Sec¬ 
tion 262 (a) (3) of the Revenue Act of 1921. 

(6.) The respondent erred in failing to find that 50% 
or more of the gross income of your petitioner for 1923 
(computed without the benefit of Section 262 of the Reve¬ 
nue Act of 1921) was derived from the active conduct of 
a trade or business within a possession of the United States 
either on your petitioner’s own account or as an agent or 
employee of another, within the purview of Section 262 (a) 
(3) of the Revenue Act of 1921. 

(7.) If the respondent did not err as set forth in sub¬ 
divisions (4) and (6), infra , in that event the respondent 
erred in computing the 25% credit for income taxes paid 
for 1923 (which was allowed by Section 1200 of the Revenue 
Act of 1924), after deducting the credit for foreign 

6 taxes paid by your petitioner, in the amount of 
$3,037.76 instead of computing said credit of 25%' 
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before deducting the credit for foreign taxes paid by your 
petitioner. 

Statement of the Facts. j 

V. That your petitioner relies upon the following facts: 

I 

(1) Your petitioner is an individual and a citizen of the 
United States, and at the present time is a resident of the 
City of Manila, Philippine Islands, and has been i resident 
thereof for approximately twenty-five years. During 1919, 
1920, 1921, 1922 and 1923, your petitioner derived more 
than 80% of his gross income (computed withoiit benefit 
of Section 262 of the Revenue Act of 1921) from sources 
within the Philippine Islands. During 1919 to j 1923, in¬ 
clusive, your petitioner was a stockholder in thd Benquet 
Consolidated Mining Company, which was organised under 
the laws of the Philippine Islands as a “Compania Anon- 
ima.” During said years your petitioner held the power 
and proxies of at least two-thirds of the stock of said 
Benquet Consolidated Mining Company and was actively 
engaged in managing said mining business. Your peti¬ 
tioner received from said Benquet Consolidated Mining 
Company in each of the years 1919 to 1923, inclusive, more 
than 50% of his gross income for said years (jcomputed 
without the benefit of Section 262 of the Revenue Act of 
1921). ! 

7 (2) It is the contention of your petitioner that 

he was not required to report any income to the 
United States for the years 1922 and 1923 for the reasons 
(1) that 80% or more of the gross income of your petitioner 
(computed without the benefit of Section 262 of |the Reve¬ 
nue Act of 1921) for the three-year periods immediately 
preceding the close of your petitioner’s taxable years 1922 
and 1923, respectively, was derived from sources within a 
possession of the United States, within the purview of Sec¬ 
tion 262 (a) (1) of the Revenue Act of 1921; and (2) that 
50% or more of the gross income of your petitioner (com¬ 
puted without the benefit of Section 262 of the Revenue Act 
of 1921) for such respective periods was derived from the 
active conduct of a trade or business within a possession 
of the United States either on your petitioner ’s own ac¬ 
count or as an employee or agent of another, within the 
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purview of Section 262 (a) (3) of the Revenue Act of 1921. 
For the foregoing reasons your petitioner hereby claims 
that he was not required to report any income or to pay 
any tax to the United States for either of the years 1922 
and 1923. 

(3) Pursuant to Section 1200 of the Revenue Act of 
1924, your petitioner was entitled to a credit of 25% of 
the tax, if any were due by your petitioner for the calendar 
year 1923. Your petitioner paid foreign income taxes 
8 during the calendar year 1923 in the amount of $3,- 
037.76, and, pursuant to Section 222 (a) (1) of the 
Revenue Act of 1921, was entitled to a credit in an amount 
equal to said foreign income taxes paid by him. The re¬ 
spondent determined a tax liability against your petitioner 
for 1923 in the amount of $18,568.89. He next reduced said 


amount of $18,568.89 by deducting therefrom foreign in¬ 
come taxes paid by your petitioner in the amount of 
$3,037.76, which gave a balance of $15,531.13. The respond¬ 
ent then computed the 25% credit on the balance of $15,- 
531.13 and deducted therefrom $3,882.78 and determined an 


alleged net tax liability of $11,648.35, which was the defi¬ 


ciency that the respondent found for the year 1923. 

(4) If the respondent did not err in finding that your 
petitioner was required to pay an income tax to the United 
States for the years 1922 and 1923, your petitioner con¬ 
tends that the respondent should have computed the credit 
of 25% on the entire lax of $18,568.89 before deducting the 
credit of $3,037.76 for foreign income taxes paid by your 
petitioner during 1923, instead of computing said credit of 
25% after deducting said credit for foreign income taxes 
paid by your petitioner during 1923. This would have re¬ 
sulted in a 25% credit of $4,642.22 instead of $3,037.76, as 
found by the respondent, and a deficiency of $10,043.89 
instead of $11,648.35, as determined by the respond- 


9 ent. Claim is hereby made that the 25% credit 
should be computed before the deduction of the 
foreign income taxes paid by your petitioner during 1923. 

Wherefore your petitioner prays this Honorable Board 
to review said findings and determination of said deficien- 
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cies by the respondent, to reverse and to set aside the same, 
and to redetermine said deficiencies. 

JOHN W. HAUSSERMANN, 

Petitioner, 

By WILLIAM F. NORMAN, 

Attorney for Petitioner. 

WILLIAM F. NORMAN, j 

Southern Bldg., Washington, T). C., 

WALTER E. BARTON, j 

Investment Bldg., Washington, D. C., 

Counsel for Petitioner. 

i 

10 City of Washington, 

District of Columbia, ss: 

William F. Norman, being first duly sworn, deposes and 
says that he is the attorney for the petitioner; that! the peti¬ 
tioner resides at the City of Manila, in the Philippine 
Islands; that the sixty-day letter, a copy of which is at¬ 
tached to the foregoing petition, and marked Exhibit No. 
“1,” was mailed to the petitioner at Manila, Philippine 
Islands; that said deficiency notice was received by the peti¬ 
tioner in Manila, Philippine Islands; that affiant received a 
cablegram from the petitioner advising of the Receipt of 
said sixty-day letter and instructing affiant to file appeal in 
his behalf; that a copy of said cablegram is as follows: 
“January 6, 1927. Manila, Philippine Islands. Clti Norman, 
Washington. Received Department letter dated November 
twenty-sixth demanding payment Deficiency Incjome Tax 
File appeal Sailing January twelfth. Haussermann.” 
That on information and belief it would be impossible for 
the petitioner to mail a petition to the Board of! Tax Ap¬ 
peals from Manila, Philippine Islands in time i'or filing 
within the sixty-dav period; that affiant is duly authorized 
to file and verify the petition; that he has read said petition 
or has had the same read to him; that the statements made 
therein are true to affiant’s best knowledge and belief. 

WM. F. NORM AN. 

I 

Subscribed and sworn to before me, a Notary Public, this 
24th dav of Januarv, A. D. 1927. 

[seal. ] ' ELIZABETH J. McKENISjA, 

Notary Public. 

My commission expires Jan. 12, 1930. 
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11 Exhibit No. “1”. 

Copy. 

Treasury Department, Washington. 

IT :PA-2-60D-WSL. 

November 26, 1926. 


Mr. John W. Hausermann, 

Pacific Building, 

Post Office Box 817, 

Manila, Philippine Islands. 


Sir: 

The redetermination of your income tax liability for the 
years 1922 and 1923, as set forth in office letter dated June 
21, 1926, in connection with information furnished at a 
conference held on September 30, 1926, discloses a defi¬ 
ciency in tax aggregating $12,914.00. 

The reason for the adjustments is shown in the attached 
statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, vou are allowed 60 davs from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Bldg. Washington, D. C., and must be mailed 
in time to reach the Board within the 60-day period, not 
counting Sundav as the sixtieth dav. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap- 
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peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board df Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT:PA-2-60D-WSL. In the event that you 
acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 

Respectfullv, 

D. H. BLAIR, 

Commissioner, 

By->! 

Assistant to the Commissioner. 


Inclosures: Statement, Form A. 


12 


Statement. 


IT :P A-2-60D-W SL. 

In re Mr. John W. Hausermann, Pacific Builjding, Post 
Office Box 817, Manila, Philippine Islands. 


Year 


Deficiency 
in tax 


1922 .i $1,265.65 

1923 .1 11,648.35 


Total .! $12,914.00 


The report of the Internal Revenue Agent in! Charge at 
Cincinnati, Ohio, dated June 3, 1926, has been reviewed and 
approved by this office, except as follows: 

It is noted that the Agent, in computing the tax liability 
for the year 1923, computed the 25% reduction! allowed in 
accordance with the provisions of Section 1200 of the Reve¬ 
nue Act of 1924 on the tax liability before deducting the 
credit for foreign taxes paid. I. T. 2237 provides that the 
25% reduction is to be computed after the deduction of 
foreign taxes. 

The correct computation is as follows: 


2—5547a 
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Tax liability . $18,568.89 

Foreign taxes . 3,037.76 


$15,531.13 

Less: 

25% reduction, Revenue Act of 1924. 3,882.78 


Xet tax liability. $11,648.35 


13 You contend that inasmuch as vou were a citizen 

* 

of the United States residing* at the Philippine 
Islands, receiving a major portion of your income in the 
form of dividends from a corporation, of which you were a 
majority stockholder, and of which you also had the prin¬ 
cipal control and management, under Section 262 of the 
Revenue Act of 1921 these dividends need not be included 
in gross income. 

It has been held bv the Revenue Agent and bv this office 
that dividends do not represent income “derived from the 
active conduct of a trade or business within a possession 
of the United States, either on his account or as an em¬ 
ployee or agent of another.” 

You were granted a conference which was held in this 
office on September 30, 1926. Since you failed to furnish 
information different in any way from that previously con¬ 
sidered, no change in the previous adjustments, with the 
exception as noted above, is made. 

Payment should not be made until a bill is received from 
the Collector of Internal Revenue for your district, and 
remittance should then be made to him. 

14 Filed Mar. 23, 1927, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 23101. 

Haussermann, John W., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

Comes now the Commissioner of Internal Revenue, by 
his attorney A. W. Gregg, General Counsel, Bureau of In- 







DAVID BURNET, COM. INT. REV. 


11 


ternal Revenue, and for answer to the petition tiled in the 
above-entitled appeal, admits and denies as follows: 

I. Admits the allegations contained in paragraph I of 
the petition. 

IT. Admits the allegations contained in paragraph II of 
the petition. 

III. Admits that the taxes in controversy are income 

taxes for the years 1922 and 1923 and are in the amounts 
of $1,265.65 and $11,648.35, respectively. i 

IV. (1 to 7, inclusive). Denies that the Commissioner 
erred in the determination of the deficiency tax as shown 
in the notice of deficiency dated November *26, 1926. 

V. (1). Admits that the petitioner is an individual, a citi¬ 

zen of the United States and at the present time is a 
15 resident of the City of Manila, Philippine Islands. 

For lack of information denies that the petitioner 
has been a resident of the city of Manila for approximately 
twenty-five years. Denies specifically that the petitioner 
derived more than 80% of his gross income (computed 
without the benefit of Section 262 of the Revenue Act of 
1921) from sources within the Philippine Islands. Denies 
specifically that the petitioner received from the Benquet 
Consolidated Mining Company in each of the years 1919 
to 1923, inclusive, more than 50% of his gross income for 
said years (computed without the benefit of Section 262 of 
the Revenue Act of 1921) and for lack of information 
further denies the remaining allegations contained in sub¬ 
division (1), of paragraph V of the petition. 

(2) . Denies the allegations of fact contained in subdivi¬ 

sion (2) of paragraph V of the petition and further denies 
specifically that the petitioner is not required to report any 
income or to pay any tax to the United States: for either 
of the years 1922 or 1923. j 

(3) . Admits the provisions of Section 1200 of the Reve¬ 
nue Act of 1924. Admits that in the computation of the 
tax for the year 1923, the Commissioner allowed an item 
of $3,037.76 as a credit against the petitioner’s tax liability 
as determined, to-wit, the amount of $18,568.89. Admits 
that the Commissioner computed the tax of the petitioner 
for the year 1923 in the manner set forth in the statement 


i 
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accompanying the deficiency letter of November 26, 
16 1926. Denies the remaining allegations of fact con¬ 

tained in subdivision (3), paragraph V of the peti¬ 
tion. 

(4). Neither admits nor denies the allegations contained 
in subdivision (4), paragraph 5 of the petition, for the rea¬ 
son that such allegations are not deemed to be material to 
the issues before this Board, but if upon hearing are con¬ 
sidered to be material, then they are specifically denied. 

Denies generally and specifically each and every allega¬ 
tion contained in taxpayer’s petition not hereinbefore ad¬ 
mitted, qualified or denied. 

Wherefore, it is prayed that the taxpayer’s petition be 
dismissed and the appeal denied. 

! A. W. GREGG, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

DONALD D. SHEPARD, 

Special Attorney , 

Bureau of Internal Revenue . 

DDS/mwb. 


17 Filed July 3, 1928. 

United States Board of Tax Appeals. 

Docket No. 23101. 

John W. Haussermann, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. 

To the Honorable Members of the Board of Tax Appeals: 

Your Petitioner, John W. Haussermann, respectfully 
represents: 

I. That your petitioner is an individual and a citizen of 
the United States, residing at Manila, Philippine Islands, 
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| 

and that he is now, and has been for more than twenty 
years last past engaged in the active conduct of business, 
principally mining, in the Philippine Islands. 

Jurisdiction of the Board. 

II. That subsequent to the enactment of the; Revenue 
Act of 1926, and within sixty days of the filing of! the orig¬ 
inal petition of your petitioner, to wit, on November 26, 
1926, the respondent mailed to your petitioner a j notice of 
deficiency of income taxes alleged to be due by your peti¬ 
tioner for the years 1922 and 1923; that a copy of said 

notice is attached to the original petition of your 

18 petitioner and marked Exhibit No. “1”, &nd made 
a part hereof; and that your petitioner appjeals from 

the findings of the respondent set forth in said deficiency 
notice. 

Nature of Deficiencies. 

III. That the amount of alleged deficiencies is $12,914.00; 

that the nature of the tax is income taxes for the years 
1922 and 1923, in the amounts of $1,265.65 and $11,648.35, 
respectively, and that the amount of tax in controversy is 
$12,914.00/ | 

Assignments of Error. 

; 

IV. That the respondent erred as follows: 

(1) The respondent erred in finding a deficiency against 

your petitioner for 1922 in the amount of $1,268.65, or in 

anv amount whatsoever. 

* 

(2) The respondent erred in finding a deficiency against 
your petitioner for 1923 in the amount of $11,648.35, or in 
any amount whatsoever. 

(3) The respondent erred in failing to find that 80% or 
more of the gross income of your petitioner (computed 
without the benefit of Section 262 of the Revenjie Act of 
1921) for the three-year period immediately preceding the 

close of your petitioner’s taxable year 1922 was de- 

19 rived from sources within a possession of tfie United 
States, within the purview of Section 262 (a) (1) of 

the Revenue Act of 1921. 

(4) The respondent erred in failing to find that 80% or 
more of the gross income of your petitioner (computed 
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without the benefit of Section 262 of the Revenne Act of 
1921) for the three-year period immediately preceding the 
close of your petitioner’s taxable year 1923 was derived 
from sources within a possession of the United States, 
within the purview of Section 262 (a) (1) of the Revenue 
Act of 1921. 

(5) The respondent erred in failing to find that 50% or 
more of the gross income of your petitioner for 1922 (com¬ 
puted without the benefit of Section 262 of the Revenue Act 
of 1921) was derived from the active conduct of a trade or 
business within a possession of the United States either on 
your petitioner’s own account or as an agent or employee of 
another, within the purview of Section 262 (a) (3) of the 
Revenue Act of 1921. 


(6) The respondent erred in failing to find that 50% or 
more of the gross income of your petitioner for 1923 (com¬ 
puted without the benefit of Section 262 of the Revenue Act 
of 1921) was derived from the active conduct of a trade or 
business within a possession of the United States either on 

your petitioner’s own account or as an agent or ein- 
20 ployee of another, within the purview of Section 262 
(a) (3) of the Revenue Act of 1921. 

(7) If the respondent did not err as set forth in sub¬ 
divisions (4) and (6), infra, in that event the respondent 
erred in computing the 25% credit for income taxes paid 
for 1923 (which was allowed by Section 1200 of the Revenue 
Act of 1924), after deducting the credit for income taxes 
paid by your petitioner to a possession of the United States, 
to wit, the Philippine Islands, in the amount of $3,037.76, in¬ 
stead of computing said credit of 25% before deducting the 
credit for income taxes paid by your petitioner to the Phil¬ 
ippine Islands. 


Statement of Facts 

V. That your petitioner relies upon the following facts: 

(1) Your petitioner is an individual and a citizen of the 
United States, and during the taxable years referred to 
herein was a resident of the City of Manila, Philippine 
Islands. During 1920, 1921, 1922 and 1923, your petitioner 
derived more than 80% of his gross income (computed with¬ 
out benefit of Section 262 of the Revenue Act of 1921) from 
sources within a possession of the United States, to wit, the 



i 

I 

I 
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Philippine Islands. No part of said gross income de- 

21 rived from sources within the Philippine Inlands was 
received by your petitioner within the United States. 

(2) During 1920 to 1923, inclusive, your petitioner was a 

stockholder in the Benquet Consolidated Mining ‘Company, 
which was organized under the laws of the Philippine 
Islands as a “Compania Anonima.” During iaid years 
your petitioner held the power and proxies of at | least two- 
thirds of the stock of said Benquet Consolidated Mining 
Company and was engaged in the active conduct of said 
mining business in the Philippine Islands. Your;petitioner 
received from said Benquet Consolidated Mining; Company 
in the Philippine Islands in each of the years 1930 to 1923, 
inclusive, more than 50% of his gross income for |said years 
(computed without the benefit of Section 262 ofj the Reve¬ 
nue Act of 1921). j 

(3) It is the contention of your petitioner that sub¬ 
divisions (1) and (3) of paragraph (a) of Section 262 of 
the Revenue Act of 1921 were used alternatively or dis- 
jun-tively, and that your petitioner was not required to pay 
an income tax to the United States for the years 1922 and 
1923 on income derived from sources within the Philippine 
Islands for the reason (a) that 80% or more o£ the gross 
income of your petitioner (computed without thg benefit of 
Section 262 of the Revenue Act of 1921) for ithe three- 

year periods immediately preceding the close of your 

22 petitioner’s taxable years 1922 and 1933, respec¬ 
tively, was derived from sources within a possession 

of the United States, to wit, the Philippine Islands, within 
the purview of Section 262 (a) (1) of the Revenue Act of 
1921; and (b) that no part of said gross inconjie was re¬ 
ceived by your petitioner within the United States, within 
the purview of Section 262 (b) of the Revenue Act of 1921. 

(4) If the Board should hold that sub-divisiohs (1) and 
(3) of paragraph (a) of Section 262 of the Revenue Act of 
1921 were used conjunctively and not alternatively or dis¬ 
junctively, in that event your petitioner contends (a) that 
80% or more of the gross income of your petitioner (com¬ 
puted without the benefit of Section 262 of the Revenue Act 
of 1921) for the three-year periods immediately preceding 
the close of your petitioner’s taxable years 1922 and 1923, 
respectively, was derived from sources within a possession 
of the United States, to wit, the Philippine Islands, within 
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the purview of Section 262 (a) (1) of the Revenue Act of 
1921; (b) that 50% or more of the gross income of your 
petitioner (computed without the benefit of Section 262 of 
the Revenue Act of 1921) for such respective periods was 
derived from the active conduct of a trade or business 
within a possession of the United States either on 

23 your petitioner’s own account or as an employee or 
agent of another, within the purview of Section 262 

(a) (3) of the Revenue Act of 1921; and (c) that no part 
of said gross income was received by your petitioner within 
the United States, within the purview of Section 262 (b) 
of the Revenue Act of 1921. 

(5) For the foregoing reasons your petitioner hereby 
claims that he was not required to pay any income tax to 
the United States on income derived from sources within 
the Philippine Islands during the years 1922 and/or 1923. 

(6) Pursuant to Section 1200 of the Revenue Act of 1924, 
your petitioner was entitled to a credit of 25% of the in¬ 
come tax, if any were due by your petitioner for the calen¬ 
dar year 1923. Your petitioner paid income taxes to a 
possession of the United States, to wit, the Philippine 
Islands, during the calendar year 1923 in the amount of 
$3,037.76, and, pursuant to Section 222 (a) (1) of the Reve¬ 
nue Act of 1921, was entitled to a credit in an amount equal 
to said income taxes paid by him to the Philippine Islands. 
The respondent determined a tax liability against your 
petitioner for 1923 in the amount of $18,568.89. He next 
reduced said amount of $18,568.89 by deducting therefrom 
income taxes paid by your petitioner to the Philippine 

Islands in the amount of $3,037.76, which left a 

24 balance of $15,531.13. The respondent then com¬ 
puted the 25% credit on the balance of $15,531.13 and 

deducted therefrom $3,882.78 and determined an alleged net 
tax liability of $11,648.35, which was the deficiency that the 
respondent found for the year 1923. 

(7) If the respondent did not err in finding that your 
petitioner was required to pay an income tax to the United 
States for the years 1922 and 1923, on income derived from 
sources within the Philippine Islands, in that event your 
petitioner contends that the respondent should have com¬ 
puted the credit of 25% on the entire tax of $18,568.89 be¬ 
fore deducting the credit of $3,037.76 for income taxes paid 
by your petitioner to the Philippine Islands during 1923, 



DAVID BURNET, COM. INT. REV. ! 17 

instead of computing said credit of 25% after deducting 
said credit for income taxes paid by your petitioner to the 
Philippine Islands during 1923. This would have resulted 
in a 25% credit of $4,642.22 instead of $3,037.76 as found 
by the respondent, and a deficiency of $10,043.89 Instead of 
$11,648.35 as determined by the respondent. 

(8) In the event that your petitioner is required to pay 
an income tax to the United States on income derived from 
sources within the Philippine Islands, your petitioner 
claims that the correct deficiency was $10,043.89 instead of 
$11,648.35 as determined by the respondent. 

25 Wherefore your petitioner prays this Honorable 
Board to review said findings and determination of 

said deficiencies by the respondent, to reverse and to set 
aside the same, and to redetermine said deficiencies. 

JOHN W. HAUSSERMANN, i 
JOHN W. HAUSSERMANN, 

Petitioner. 

WM. F. NORMAN, : 

WILLIAM F. NORMAN, ! 

Southern Building, Washington, D.\ C., 

Attorney for Petitioner. 

Of Counsel: 

FREDERICK C. FISHER. 

i I 

City of Washington, 

District of Columbia, ss: 

John W. Haussermann, being first duly sworn, deposes 
and says that he is the petitioner in the above entitled 
cause; that at the time of the receipt of the sixty-day letter, 
dated November 26, 1926, he was in the Philippine Islands; 
that on account of the lapse of time before the receipt of 
said letter and the great distance between Manila and 
Washington, D. C., it was impossible for your petitioner to 
mail a petition from Manila in time to be filed in Washing¬ 
ton with the Board of Tax Appeals before the expiration of 
sixty days after the date of said letter; thjat for said 

26 reason your petitioner wired his attorneV, William 
F. Norman, at Washington, D. C., authorizing and 

instructing him to file on his behalf an appeal with the 
Board of Tax Appeals; that his said attorney did file an 

3—5547a 
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! 


appeal on behalf of your petitioner before the expiration of 
said sixty-day period; that because of the impossibility of 
conferring* with his said attorney, the petition, as filed, was 
not complete; that on your petitioner’s return to the United 
States he conferred with his said attorney with reference 
to amending said petition; that your petitioner has read 
the foregoing amended petition or has had the same read 
to him and is familiar with the statements contained 
therein, and that the facts stated are true except as to those 
facts stated to be upon information and belief, and those 
facts lie believes to be true. 

JOHN W. HAUSSERMANN, 

JOHN W. HAUSSERMANN, 

Petitioner. 

Subscribed and sworn to before me, a Notary Public, this 
2nd dav of July, A. D., 1928. 

[seal.] ' ELIZABETH J. McKENNA, 

Notary Public. 

My commission expires Jan. 10,1930. 

27 Filed Oct. 5, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 25101. 

John W. Haussermann, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amended Petition. 

Comes now the Commissioner of Internal Revenue by his 
attorney, C. M. Charest, General Counsel of the Bureau of 
Internal Revenue, and for answer to the amended petition 
filed in the above-entitled appeal admits, denies and avers 
as follows: 

1. Admits that the petitioner is an individual and a citi¬ 
zen of the United States residing at Manila, Philippine 
Islands. Denies that he is now or has been for more than 
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twenty years last past engaged in the active conduct of 
business, principally mining, in the Philippine Islands. 

2. Admits the allegations contained in paragraph 2 of 
the amended petition herein. 

3. Admits the allegations contained in paragraph 3 of the 
amended petition herein. 

4. Denies that the respondent erred in the manner set 
forth in subparagraphs (1) to (7), inclusive, of paragraph 
4 of the petition herein. 

5. (1) Admits the allegations contained in the first sen¬ 
tence of subparagraph (1) of paragraph 5 of the petition 
herein. Denies each and every other material allegation 

set forth in the remainder of subparagraph (1) of 
28 paragraph 5 of the petition herein. 

(2) Admits that during the years 1920 to 1923, in¬ 
clusive, the petitioner herein was a stockholder ini the Ben- 
guet Consolidated Mining Company, but denies each and 
every material allegation set forth and contained in sub- 
paragraph (2) of paragraph 5 of the petition herein. 

(3) Denies each and every material allegation set forth in 
subparagraph (3) of paragraph 5 of the petition herein. 

(4) Denies each and every material allegation set forth 
in subparagraph (4) of paragraph 5 of the petition herein. 

(5) Denies the allegation set forth in subparagraph (5) 

of paragraph 5 of the petition herein. j 

(6) Neither admits nor denies that pursuant to Section 
1200 of the Revenue Act of 1924 the petitioner herein was 
entitled to a credit of 25% of income tax due by him for the 
calendar year 1923; admits that the petitioner herein paid 
income taxes to a possession of the United States, to wit, 
the Philippine Islands, during the calendar year 1923 in the 
amount of $3,037.76; admits that said petitioned was en¬ 
titled to a credit in an amount equal to said income taxes 
paid by him to the Philippine Islands, admits that the re¬ 
spondent herein determined a tax liability against' said peti¬ 
tioner for the year 1923 in the amount of $18,568.89; admits 
that said amount was reduced by the sum of $3,037.76; ad¬ 
mits that after such deduction as aforesaid a fialance of 
$15,531.13 remained; admits that the respondent herein 
computed the 25% credit on the balance of $15,531.13; ad¬ 
mits that said respondent deducted therefrom the sum of 

$3,882.78 and determined petitioner’s tax liability for the 

I 

i 

i 

i 

I 
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year 1923 to be $11,64S.35; admits that said sum was 

29 and is the deficiency determined and found by the 
respondent for the year 1923 and avers that said 

method, computation and result was proper. 

(7) Denies the allegations set forth in subparagraph (7) 
of paragraph 5 of the petition herein. 

(8) Denies the allegations set forth in subparagraph (8) 
of paragraph 5 of the petition herein. 

Denies generally and specifically each and every allega¬ 
tion contained in taxpayer’s petition not heretofore ad¬ 
mitted, qualified, or denied. 

Wherefore it is prayed that the petition herein be dis¬ 
missed and the appeal denied. 

(Signed) C. M. CHAREST, 

! C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

STANLEY SUYDAM, 

Special Attorney, 

Bureau of Internal Revenue. 

SAS/amm. 

30 A true copy. Teste. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


23 B. T. A. —. 

United States Board of Tax Appeals. 

Docket Nos. 23101, 40317. 

John W. Haussermann, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 
Promulgated May 25, 1931. 

A citizen of the United States, resident of the Philippine 
Islands, is required to satisfy both of the conditions set 
forth in subdivisions (1) and (3) of section 262 of the 
Revenue Acts of 1921, 1924, and 1926 requiring that 80 per 
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centum or more of his gross income must be derived from 
sources within the Philippine Islands, and also that 50 per 
centum or more thereof must be derived “from the active 
conduct of a trade or business within a possession of the 
United States either on his own account or as an employee 
or agent of another,” in order to be entitled to the benefits 
of said section. 

John Moir et al., 3 B. T. A. 21, and David A. Cunning¬ 
ham, 9 B. T. A. 1050, followed. j 

F. C. Fisher, Esq., and William F. Norman, Esq., for the 
petitioner. 

W. Frank Gibbs, Esq., Arthur H. Murray, Esq.,| Clark T. 
Brown, Esq., 0. Swecker, Esq., and Stanley Suyd^m, Esq., 
for the respondent. 

These proceedings, consolidated for consideration, are 
for the redetermination of deficiencies in income tax of 
$1,265.65, $11,648.35, $24,306.86 and $21,486.18 for the years 
1922, 1923, 1924 and 1925, respectively. ; 

31 The petitioner alleges generally that the| respond¬ 

ent erred in finding deficiencies against him in any 
amounts whatsoever, and, specifically, that he erired: 

1. In failing to find that SO per centum or mbre of his 
gross income (computed without benefit of section 262 of 
the Revenue Acts of 1921, 1924 and 1926) for the tjhree year 
period immediately preceding the close of each of the 
several years in controversy was derived from sources 
within a possession of the United States, withiii the pur¬ 
view of subsection (a) (1) of said Acts, and 

2. In failing to find that 50 per centum or more of said 
gross income (as so computed) was derived from the active 
conduct of a trade or business within a possession of the 
United States either on his own account or as agont or em¬ 
ploye of another, within the purview of subsection (a) (3) 
of the aforesaid section of said Acts, and 

In the event it is found that the respondent did hot so err, 
then, in the alternative he erred: 

3. In computing the 25 per cent credit for income taxes 
paid for 1923 (allowed by section 1200 of the Revenue Act 
of 1924) after deducting the credit for income taxes paid to 
the Philippine Islands, in the amount of $3,037.76, instead 
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of computing said credit before deducting the credit for 
taxes paid to said possession of the United States. 

.32 Findings of Fact . 

The petitioner, an individual, is a citizen of the United 
States, and has resided at Manila, Philippine Islands since 
November, 1898. He was a member of the Bar of the 
Philippines and engaged in the active practice of the law 
there from 1903 to August, 1915. 

The Benguet Consolidated Mining Company, hereinafter 
referred to as the company, engaged in the mining and 
milling of gold in the subprovince of Benguet, Philippine 
Islands, was organized on June 30, 1903 as a “sociedad 
anonima” under the provisions of Articles 151 to 159, in¬ 
clusive, of section 4 of the Code of Commerce of Spain, 
promulgated in Spain on January 1, 1886 and extended to 
the Philippine Islands on August 6, 1888 by Royal Decree. 
On March 2, 1929 it was still in force in the Islands. The 
English translation of said provisions is as follows: 

Art. 151. In the articles of association of the anonvmous 

•* 

company (sociedad anonima) there must appear: 

The given name, surname and domicile of the parties; 

The name of the company; 

The designation of the person or persons who are to con¬ 
duct the management, and the manner of filling vacancies; 

The authorized capital with a statement of the valuation 
placed on property contributed other than cash, or the bases 
upon which such valuation is to be made; 

The number of shares into which the capital is divided, 
and by which it is represented; 

The time or times when the capital not contributed when 
the company was organized is to be paid in, or else a des¬ 
ignation of the person or persons who are authorized to 
determine the time and manner in which calls are to be 
made; 

33 The term of duration of the company ; 

The business in which the capital is to be used; 

The time and manner of calling and holding regular gen¬ 
eral meetings of shareholders, and the cases in which special 
meetings may be held and the manner of calling and hold¬ 
ing them; 
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The submission to the vote of a majority of the share¬ 
holders, at meetings properly called and held, of matters 
proper for their deliberation; 

The manner of computing and constituting the majority 
in both general and special meetings, to make the action 
taken binding; 

All lawful agreements and special conditions Which the 
members may see fit to establish may, moreover,; be stated 
in the articles. 

Art. 152. The name of an anonymous company (sociedad 
anonima) shall be appropriate to the object or objects of 
the business in which it is to engage. 

No name may be adopted which is identical with that of 
another pre-existing company. 

Art. 153. The liability of the members of an anonymous 
company ( sociedad anonima) for its losses and obligations 
shall be limited to the funds which they have contributed or 
agreed to contribute to the assets. 

Art. 154. The assets of anonymous companies (sociedades 
anonimas) composed of the contributed capital and ac¬ 
cumulated profits, shall be liable for obligations incurred in 
the management and conduct thereof, by a perso^i lawfully 
authorized and in the manner prescribed by the articles, 
bv-laws or regulations. 

Art. 155. The managers of an anonymous! company 
(sociedad anonima) shall be designated by the members in 
the manner prescribed by the articles, by-laws, or regula¬ 
tions. 

Art. 156. The managers of anonymous companies (so¬ 
ciedades anonimas) are its agents, and as long ds they ob¬ 
serve the rules of the agency, shall not be subject to per¬ 
sonal or solidary liability, for company transactions; and, 
if by breach of the laws and articles of the company or by 
violation of lawfully adopted resolutions of its general meet¬ 
ings, damage shall result, and the persons liable are two 
or more, each one of them shall be held responsible pro 
rata . 

34 Art. 157. Anonymous companies (sociedades anon¬ 
imas) shall be obliged to publish each mqnth in the 
Gazette a detailed statement of their operations, setting 
forth the quotations upon which they estimate! the value 
of their holdings in securities, and all kinds of hssets sub¬ 
ject to quotation on exchange. 


i 

i 
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Art. 158. Members or shareholders of anonymous com¬ 
panies (sociedades anonimas ) may not examine the man¬ 
agement of the business or make any investigation what¬ 
ever concerning it except at the times and in the manner 
authorized by the by-laws and regulations. 

Art. 159. Anonymous companies (sociedades anonimas) 
in existence prior to the publication of the Code, and which 
are governed by their by-laws and regulations, may, at 
their option, continue to be governed by them or submit to 
the provisions of the Code. 

The by-laws of the company, adopted at the annual meet¬ 
ing of the stockholders held at Manila, P. I. on February 
15, 1916, refer to it throughout as the “Corporation.” 
Article I provides: 

The management of the Corporation shall be delegated 
to five directors, who shall serve for one year and until 
their successors are elected and qualified. 

Article II provides for the election of directors, how va¬ 
cancies should be filled, and for a special meeting of the 
stockholders in case the membership of the Board should 
fall below the number necessary for a quorum. Articles III 
and V provide how and when regular and special meetings 
of the Board should be held. Articles IV and VII provide 
what shall constitute a quorum of directors and stockhold¬ 
ers, respectively. Article VI provides for the voting of 
stock by proxy. Article VIII designates the officers of the 
Corporation and their terms of office. Article IX 
35 provides how the stock certificates should be signed. 

Article X reads, “The stock of the Corporation shall 
at all times be non-assessable. ,, Articles XI, XII, XIII, 
XIV, and XV prescribed the duties of the various officers. 
Article XVI provides that: 

The Corporation shall have a seal which shall be circular 
in form, the words “Benguet Consolidated Mining Com¬ 
pany’’appearing at the sides and top of same, a star ap¬ 
pearing at the bottom, and the words “Manila, P. I.,” in 
the center. 

The last Article, XVII, makes provision for the adoption 
of additional by-laws. Amendments, not material here, 
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were adopted on February 12, 1918, February j 11, 1919, 
February 27, 1923, and September 2, 1924. j 

The petitioner, as attorney for a group of interested 
parties, organized the company in 1903, became it member 
of its board of directors upon said organization, and at that 
time owned a small interest therein, which was augmented 
by later acquisitions. j 

Prior to discontinuance of business by the company, in 
1911, one Clark had owned the controlling interest therein. 
He failed in business in 1910 or 1911 and his holdings therein 
were acquired by the Bank of Philippine Islands, his largest 
creditor. In or about 1913 the president of that bank urged 
the petitioner to interest himself in the property and en¬ 
deavor to put it upon an operating basis. The firjst attempt 
of the petitioner to raise funds failed. Finally! the bank 
requested the petitioner to make another attempt to 
36 finance and promote the operation of the! property, 
which resulted in the submission of the proposition 
by one Beam to the bank, in which the petitioner partici¬ 
pated silently, whereby the said Beam would raise a cer¬ 
tain sum of monev with the understanding that the bank 
would extend an overdraft to the company foi* a certain 
sum, which "was accepted. The funds were raisjed, a mine 
superintendent was employed, the necessary machinery was 
purchased and in September, 1915 the mill resumed opera¬ 
tions. At or about that time the petitioner retired from 
the law practice and has since devoted all of hi|s time and 
attention to the affairs of the mine with the exception of 
one temporary venture. 

During the interim, when operations of the mine were 
suspended, the petitioner was president and director of the 
company and Beam acted as secretary thereof and they, 
personally, paid the taxes and other necessary expenses to 
maintain the life of the enterprise. 

Beam first entered the petitioner’s employ as a stenog¬ 
rapher in 1903 while he, the petitioner, was engkged in the 
practice of the law, and was later promoted to j chief clerk 
and cashier. After the mine was rehabilita-ed he resigned 
from the law firm to devote his time to the mine.; He served 
as secretary to the mining company until 1918 when he was 
made president thereof. 

4—5547a 
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37 The petitioner served as vice-president and a di¬ 
rector of the mine during all of the years 1920 to 
1923, except when he was absent from Manila as found 
hereinafter. He has been the largest shareholder, and Beam 
the second largest, since 1917, during which time he has 
owned and has held proxies of other stockholders to the 
extent of more than two-thirds of the entire outstanding 
capital stock. 

Beam was absent from the Philippines in 1920, and the 
petitioner from some time in 1921 until the latter part of 
.1922, when Beam again absented himself until some time 
in 1924. During the absence of Beam the petitioner con¬ 
ducted the business of the mine alone. 


The petitioner and said Beam actively conducted the op¬ 
eration of the company from the time of its rehabilitation 
through all of these taxable years. Each held the power 
of attornev of the other. All matters relating to the man- 
agement and operation were freely discussed between them 
and neither undertook to decide questions of policy without 
first having conferred with the other. In fact, they man¬ 
aged the properties for themselves and the other stock¬ 
holders with much the same freedom as if owned by them 
personally. 

The company had a purchasing office in the Hobart Build¬ 
ing at San Francisco in charge of C. M. Eye, who made no 
purchases, however, without authority from the petitioner 
or Beam. 


During the year 1922 the company had outstanding 1,000,- 
000 shares of common stock, increased in October 1923 by 
a stock dividend to 2,000,000 shares. The number of shares 
owned by petitioner and his family during 1922 and 1923 
were as follows: 


(Here follows statement, side folio 38.) 

39 More than 80 per centum of the petitioner’s total 
income as shown above (computed without the bene¬ 
fit of section 262 of the Revenue Acts of 1921, 1924 and 
1926) was derived from sources within a possession of the 
United States. 

H. E. Heacock Company, referred to in the foregoing 
tabulation, is a corporation, El Hogar Filipino is a building 
and loan association organized under the laws of the Philip- 
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1923 | 

September December 

100,257 204,514' 

78,000 156,000 

4,000 8,000 

3.000 6,000 

The Company had from 150 to 200 stockholders. 

I 

The petitioner filed individual lucoms tax returns for the years 1920 to 1925, 

i 

both inclusive, in which he reported his total income from all sources, composed 

i 

i 

of the following: 


Dividends on stock 
of Union Gas & 

1920 

1921 

1922 

1323 

1924 

| 

1925 

Ilec. Co. 

Salary & Director's 
Fees as V.P.& Di- 

Zone 

Bone 

Bone 

Bone 

37.150 

j 

Bone 

rector of 3.C.M.Co. $ 

2791.94 $ 

447.80 

$ 1000.00 $12600.00 $ 

2600.00* 

$ 6X.X 

Bonus from B.C.K.Co. 

Bone 

Bone 

Bone 

221.94 

Bone 

Bone 

Div.from B.C.B.Co. 

12225.21 3591.21 

18158.69 68052.62 

1X000.00 

120100.X 

" " E.3.Seacock Co. 

Int.on shares in 

Bone 

50.00 

50.00 

Bone 

Bohe 

50.X 

21 Eog&r Filipino 

829.97 

900.00 

1108.80 

.608.80 

1608.80 

10X.X 

Int.on Bonk Deposits 
Profit on sale of int. 

80.97 

116.86 

61.69 

1317.27 

Bo4e 

1 

1 

Bone 

in JL.S.^atsonal & Co. 
Profit on sale of 

5000.00 

Bone 

Bone 

Bone 

Bone 

| 

Bone 

mining stock 

Director’8 Fees from 

5125.00 

Bone 

Bone 

Bone 

Bone 

Bone 

bank in O’. S. 

6.00 

6.00 

12.00 

Bone 

12.X 

18.X 

Bents & Soya!ties 
Div.on Stock of Do- 

Bone 

120.00 

Bone 

Bone 

Be he 

i 

Bone 

mestic Corporations 
Taxable Interest on 

Bone 

60.00 

60.00 

40.00 

60.X 

1470.05 

Liberty Bonds 

Bone 

24.50 

Bone 

Bone 

Bohe 

89.25 

Int.from l.W.Beam 
Income from sources 
outside of the U.S.and 

Bone 

Bone 

90.91 

Bone 

Bone 

Bone 

Its Possessions 

Bone 

Bone 

53.17 

74.68 

109.25 

Bone 

Div.Phil-lmerican^grug 

Bone 

Bone 

Bone 

2702.00 

1351.X 

830.25 


Total Income $26059.09 $5,316.37 $20595.26 $86617.31 $105768.55 $124157.55 
* $2000 of which represents salary for January and February. 


Petitioner 

Urs.John W.Eaussermann 
Francis Hsussermann 
John B.Haussermann.Jr. 


- 


73,295 shares 
77,100 " 

4,000 « 

3,000 * 


i 
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pine Islands and doing business at that place* and the 
Philippine-American Drug Company is a corporation or¬ 
ganized under the corporation laws of the Philippine Is¬ 
lands and conducts its business at Manila, P. I. 

The petitioner attached to his income tax return for the 
year 1923 the following statement: 

i 

I hereby certify that more than Eighty (80) per cent, of 
my gross income during the year 1923, and for more than 
three (3) years immediately preceding the close of the tax¬ 
able year of 1923, was derived from sources within the 
Philippine Islands, a possession of the United States. (See 
Sec. 262 of the Income Act of 1921.) 

(Signed) JOHN W. HAUSSERMANN. 

A similar statement was attached to his return for the 
year 1922. j 

On July 26, 1926 the petitioner signed in Washington, 
D. C. and filed a statement with the Bureau of Internal 
Revenue from which the following is quoted: 

! 

i 

In 1924 the American Chamber of Commerce of the 
Philippine Islands sent a Mission to the States to carry 
on a campaign of education. I came as a member of that 
Mission. Our office is in New York. That is Iwliv I am 
here in the States now. The Board of Directors of the 
Chamber at Manila cabled me to return but in the mean¬ 
time this tax question came up so I have deemed it advisable 
to remain here until this question is settled. 

| 

40 During the calendar year 1923 the petitioner paid 
income taxes to a possession of the United States, 
to-wit, the Philippine Islands, in the amount of $3,037.76. 

In determining the deficiency for the year 1923 the re¬ 
spondent computed the 25 per cent credit allowance pro¬ 
vided for by Title XII of the Revenue Act of 1924 after 
he had deducted the credit allowance for taxes paid to the 
Philippine Islands under section 222 (a)(1) of the Revenue 
Act of 1921. 

i 

The respondent determined that the petitioner was not 
entitled during the years here in question to the! benefits of 
section 262 of the Revenue Acts of 1921, 1924, and 1926. 

i 
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Opinion. 

Morris: The issues numbered one and two, hereinbefore 
stated, place in controversy the interpretation of subdivi¬ 
sions one and three of section 262 of the Revenue Acts of 
1921, 1924 and 1926, the language of which section in said 
Acts is the same, except that the word “That” inscribed at 
the beginning* of subdivision (a) of the 1921 Act was deleted 
in the later Acts. 

We have found as a fact that more than 80 per centum 
of the petitioner’s income for the years 1920 to 1925, both 
inclusive, was derived from sources within a possession of 
the United States, a fact which the respondent has not con¬ 
tested but, in fact, admits. The respondent contends that 
subdivisions (1) and (3) of section 262 should be read to¬ 
gether, that is, in the conjunctive form and that the peti¬ 
tioner must show, not only that 80 per centum of his income 
was derived from the Philippines, but also that 50 per 
centum or more thereof “was derived from the active con¬ 
duct of a trade or business within a possession of the 
41 United States either on his own account or as an 
employee or agent of another.” 

The petitioner contends, on the other hand, that said 
subdivisions (1) and (3) should be read separately, that 
is, in the disjunctive form or, as he expresses it, in tlm 
“alternative”, and that he is required to establish only one 
of the two propositions therein contained in order to invoke 
and enjoy the benefits of section 262, notwithstanding, as he 
contends, he has complied with the requirements of both 
subdivisions. 

Section 262 of the Revenue Act of 1921 reads as follows: 

Sec. 262 (a) That in the case of citizens of the United 
States or domestic corporations, satisfying the following 
conditions, gross income means only gross income from 
sources within the United States— 

(1) If 80 per centum or more of the gross income of such 
citizen or domestic corporation (computed without the bene¬ 
fit of this section) for the three-year period immediately 
preceding the close of the taxable year (or for such part of 
such period immediately preceding the close of such tax¬ 
able year as may be applicable) was derived from sources 
within a possession of the United States; and 


DAVID BURNET, COM. INT. REV. 


29 


(2) If, in the case of such corporation, 50 per centum or 
more of its gross income (computed without the benefit of 
this section) for such period or such part thereof was de¬ 
rived from the active conduct of a trade or business within 
a possession of the United States; or 

(3) If, in the case of such citizen, 50 per centuih or more 
of his gross income (computed without the benefit of this 
section) for such period or such part thereof was derived 
from the active conduct of a trade or business j within a 
possession of the United States either on his owti account 
or as an employee or agent of another. 

(b) Notwithstanding the provisions of subdivision (a) 
there shall be included in gross income all amounts received 
by such citizens or corporations within the United States, 
whether derived from sources within or without the United 
States. 

42 (c) As used in this section the term 4 possession 

of the United States’ does not include the Virgin 
Islands of the United States. 

Since the controversy really resolves itself info a ques¬ 
tion of the statutory interpretation of the section aforesaid, 
a historical review of the prevailing evils sought to be rem¬ 
edied by the enactment thereof and its legislative history 
may prove helpful. In thus approaching the matter we do 
so mindfully “of the varying weight given by the courts to 
the different phases of legislative history in construing 
Federal statutes”, (Southern California Loan Association, 
4 B. T. A. 223), but, as we said in that case, “it seems to 
be well settled that while such legislative historv cannot 
be used to add to or take from the bodv of the statute, it 
may help in interpreting its meaning.” See also Burkhart 
Manufacturing Company, 9 B. T. A. 1228. i 

Commenting upon the question of statutory interpreta¬ 
tion the Supreme Court of the United States in American 
Net & Twine Company v. Worthington, 141 U. S. 468, said: 

i 

While the statements made and the opinions' advanced 
by the promoters of the act in the legislative body are in¬ 
admissible as bearing upon its construction, yeti reference 
to the proceedings of such body may properly be made to 
inform the court of the exigencies of the fishing interests 
and the reasons for fixing the duty at this amount. Jen- 
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nison v. Kirk, 98 U. S. 453, 459; Blake v. National Banks, 
23 Wall. 307, 317; The Collector v. Richards, 23 Wall. 246, 
258; Gilmer v. Stone, 120 U. S. 586, 590; United States v. 
Union Pacific Railroad, 91 U. S. 72, 79. 

43 As the petitioner contends, the manner in which 
citizens of the United States, resident of the Phil¬ 
ippine Islands, were taxed under the earlier revenue acts 
was a matter of great concern. Widespread agitation 
sprung up from all quarters for some form of relief in 
order that citizens of the United States residing in the 
Philippine Islands might be treated as favorably as other 
residents of the Islands, and so that thev might not be 
hampered in their competition with citizens of other coun¬ 
tries, resident of the Philippines, by excessive taxation. In 
pursuance of such agitation the Philippine legislature 
adopted concurrent Resolution numbered (13) on Feb¬ 
ruary 9, 1920, (Phil. Pub. Laws, Yol. 15, p. 284), reading 
as follows: 

Be it resolved by the Senate , the House of Representa¬ 
tives of the Philippines concurring , That the Resident 
Commissioners be, and thev herebv arc, instructed to ask 
Congress for the amendment of the United States Internal 
Revenue Act of nineteen hundred and nineteen, in the 
sense that American citizens who are bona fide residents of 
the Philippine Islands shall not be subject to any income 
tax greater than that required of other residents of said 
islands. 


The House bill, proposed as the 1921 Act, containing 
provision for the taxation of a ‘‘foreign trader” or a “for¬ 
eign trade corporation”, provided that in the case of 
such “foreign trader” or “foreign trade corporation” 
gross income for the purpose of income tax meant only 
gross income from sources within the United States. The 
terms “foreign trader” and “foreign trade corporation” 
were defined to mean: 


44 The term ‘foreign trader' means a citizen or res¬ 
ident of the United States or domestic partnership, 
(1) 80 per centum or more of whose gross income for the 
three year period ending with the close of the taxable year 
(or for such part of such period immediately preceding the 
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close of the taxable year as may be applicable) was de¬ 
rived from sources without the United States its deter¬ 
mined under section 217, and (2) 50 per centum or more 
of whose gross income for such period or such part thereof 
w r as derived from the active conduct of a business without 
the United States either on his own account or a$ the em¬ 
ployee or agent of another. 

The term ‘foreign trade corporation’ means a domestic 
corporation, (1) 80 per centum or more of the gross in¬ 
come of which for the three-year period ending,with the 
close of the taxable year (or for such part of such period 
as the corporation has been in existence) was derived from 
sources without the United States as determined under 
section 217, and (2) 50 per centum or more of the gross 
income of which for such period or such part thereof was 
derived from the active conduct of a business without the 
United States. 

Senate amendments numbered 8 and 9 struclf out the 
foregoing definitions, and amendments numbered 157 and 
385 struck out the provision limiting gross income of 
“foreign traders” and “foreign trade corporations” to 
gross income from sources within the United States. See 
Senate Report No. 275, Part 2, accompanying H. R. 8245. 

Section 262 was inserted in the Revenue Act of 1921 by 
Senate amendment number 561, and became law substan¬ 
tially as introduced by the passage of that Act. j 

When the Revenue Act of 1921 went before the Senate 
for debate Senator McCumber, speaking of the provisions 
in the House bill with respect to “foreign traders” and 
“foreign trade corporations”, said: 

45 The committee in adopting the House jprovision 
did so with the understanding and expectation that 
it would assist in carrying on American trade in the for¬ 
eign possessions and for the purpose of giving American 
corporations or American traders an equal opportunity to 
compete in those foreign countries with other foreign cor¬ 
porations, and with the idea that wherever we have an 
American corporation operating in another country it 
brings trade not only to this country but also brings trade 
in respect to our own products to the foreign coun¬ 
try. * • * | 

I 

I 
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A British corporation doing business in China or in the 
Philippine Islands pays no taxes on the profits earned in 
such foreign country, unless such profits are returned to 
the home company in Great Britain. * * * That is the 

understanding of the committee. It is the understanding 
of those who have discussed the subject and filed briefs 
with the committee. [Cong. Rec. Vol. 61, p. 6540.] 

Senator McCumber read into the Congressional Record, 
(Vol. 61, p. 6541), excerpts from a brief filed by the Na¬ 
tional Foreign Trade Council contending that American 
traders in foreign countries could not compete with for¬ 
eign rivals if handicapped by burdensome taxation not 
borne by their competitors. The Senator read into the 
Congressional Record (Vol. 61, p. 6542), examples of gross 
inequalities perpetrated by the then existing revenue laws, 
which are as follows: 

There is a French concern in Manila handling American 
automobiles, tractors, etc. In 1919 it is reported to have 
earned a net profit of $600,000. Upon this it would pay to 
the Philippine Government an income tax of $77,735. It 
paid no taxes upon such income to the French Government. 
There is also in Manila an American house engaged in 
handling automobiles, tractors, etc., in competition with 
the French concern. Upon a like volume of business the 
American house would be compelled under existing law to 
pay a United States income tax of $375,190. * * * 

46 Senator Smoot, in the course of the debate upon 
the law, stated (Vol. 61, p. 6998, Cong. Rec.): 

An American citizen doing business in the Philippine 
Islands is compelled to pay not only the taxes imposed by 
the Philippine government, but all of the taxes imposed by 
the Government of the United States. * * * An Eng¬ 

lishman can go into the Philippine Islands and do business, 
and when he pays his taxes in the Philippine Islands he is 
not taxed at home. * * * The citizens of England com¬ 
pete with Americans in the Philippine Islands. 

We are trying to put the American business man upon the 
same footing as the English business man; that is all. * * * 

Although it appears clearly from a study of the history 
surrounding the enactment of section 262 that Congress 
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intended said section to alleviate tax burdens: imposed 
upon citizens of the United States, resident of the Phil¬ 
ippine Islands, it is equally clear from the views expressed 
by various opponents of the proposed legislation that it 
intended to guard against those who might take advantage 
of a loosely phrased statute to evade the payment of tax. 
For instance, it carefully avoided exempting any'part of a 
citizen’s income even if derived from sources without, the 
United States, if actually received by such citizen within 
the United States. Subdivision (b) of section 262 supra. 
See Porto Pico Fruit Co. et al., 16 B. T. A. 778. | 

The petitioner contends that since the words “United 
States” are followed by a semicolon the word ‘‘and” fol¬ 
lowing said semicolon pertains grammatically to subdivi¬ 
sion (2), relating to corporations, and since the words 
“United States” in the last line of subdivision (2) are 
followed by a semicolon the word “or” folloiving said 
semicolon belongs grammatically to subdivision (3). With 
proper deletions to conform to the petitioner’s !views the 
statute would read as follows: 

47 Sec. 262. (a) That in the case of citizens of the 
United States, * * * satisfying the j following 

conditions, gross income means only gross income from 
sources within the United States— 

(1) If 80 per centum or more of the gross jincome of 
such citizens * * * was derived from sources within a 
possession of the United States; [and]* 

(2) [If, in the case of such corporation, 50 per centum 
or more of its gross income (computed without the benefit 
of this section) for such period or such part thereof was 
derived from the active conduct of a trade of business 
within a possession of the United States;]* or 

(3) If, in the case of such citizen, 50 per centum or more 
of his gross income * * * was derived from the active 
conduct of a trade or business within a possession of the 
United States either on his own account or as aii employee 
or agent of another. 

i 

i 

We are unable to agree with the petitioners’ grammati¬ 
cal construction of the statute. Grammatical!^ there are 

%• j 


[♦Matter enclosed in brackets stricken in copy.] 
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several distinct thoughts expressed, but. there is but one 
complete sentence involved which includes from the begin¬ 
ning of subdivision (a) down to the end of subdivision (3) 
thereunder which ends with a period. Therefore, all of 
the language included within that sentence, although set 
out in separate subsections, and divided by semicolons, 
must be read together in order to grasp the true meaning 
thereof. 

There would appear to be no more justification for delet¬ 
ing the word “and”, as the petitioner would have us do, 
from the construction of the sentence than for omitting 
the word “or”, for both were intended to serve very defi¬ 
nite purposes. 

The semicolons following subdivisions (1) and (2) mark 
a pause in the entire sentence, slightly greater than 
48 had an ordinary comma been used. It seems to us 
that had the Congress intended separate and dis¬ 
joined sentences, conveying completed subject matter, it 
would have used periods instead of the semicolon, thus 
obviating any possible misunderstanding. 

Since, grammatically, subdivisions (a), (1), (2) and (3), 
must be read together, all being a part of the same com¬ 
plete sentence, we are of the opinion that (2) and (3) must 
be read conjunctively with (1) as though they were sub- 
paragraphs thereunder, but, while (2) and (3) pertain to 
the same general subject matter they relate to different 
things, i. e., “citizens” and “corporations”, and were in¬ 
tended to be separated by the disjunctive word “or”. 

Following our view of the grammatical construction and 
taking some slight liberties in the matter of arrangement 
in order to emphasize and make clear the point of view 
which we entertain, but not disturbing the punctuation, the 
section would read: 

Sec. 262. (a) That in the case of citizens of the United 
States * * * satisfying the following conditions, gross 

income means only gross income from sources within the 
United States— 

(1) If 80 per centum or more of the gross income of 

such citizen or domestic corporation * * * was derived 

from sources within a possession of the United States; 

and 

(2) If in the case of such corporation, 50 per centum or 

more of its gross income * * * was derived from the 



DAVID BURNET, COM. INT. REV. 


35 


active conduct of a trade or business within a possession 
of the United States; or 

(3) If in the case of such citizen, 50 per centutn or more 
of his gross income * * * was derived from |the active 
conduct of a trade or business within a possession of the 
United States either on his own account or as ah employee 
or agent of another. 

! 

49 It would seem that to read subdivisions (I) and (3) 
in the disjunctive would invite just the sort of eva¬ 
sion of tax that the Congress had in mind when the bill was 
debated. Citizens of the United States, without; ever hav¬ 
ing entered the Philippine Islands, could transfer their 
bank accounts and so arrange their investments that 80 per 
centum of their income might accrue from sources within 
the Philippine Islands and evade the payment of taxes 
which would ordinarily be imposed upon such citizens. 
The Congress foresaw this possibility and provided, in 
effect, that a citizen must, in addition, have earned at least 

50 per centum of his gross income from the active conduct 
of a trade or business within the Philippine Islands 
“either on his own account or as an employee <ir agent of 
another.” In other words, the statute was designed, as we 
have attempted to make clear, for the purpose of reliev¬ 
ing those citizens of the United States who were residents 
of the Philippine Islands and who were actively engaged 
in business there in competition with other residents, citi¬ 
zens of other countries. 

Clearly, subdivisions (1) and (2), the lattei* of which 
pertains only to corporations, must be read in the conjunc¬ 
tive form. That is, a corporation invoking thej benefits of 
that section must show that at least 80 per ceptum of its 
gross income was derived from sources within a posses¬ 
sion of the United States, and, furthermore, that 50 per 
centum or more thereof “was derived from theiactive con¬ 
duct of a trade or business within a possession of the 
United StatesThis the petitioner admits. Why should 
Congress have made a distinction between corpora- 
50 tions and citizens in rendering aid; A careful studv 
of the history leading up to the enactrrient of sec¬ 
tion 262 fails to disclose that any particular class of tax¬ 
payers, namely, corporations , was suffering any more or 
less than anv other class, namelv, citizens. IKfor does it 

%/ 7 *7 



36 


JOHN W. HAUSSERMANN VS. 


appear from our study of the legislative history of said 
section that Congress intended that one should be treated 
any differently from the other. Therefore, if, as the peti¬ 
tioner admits, subdivisions (1) and (2), pertaining to cor¬ 
porations, should be read in the conjunctive, why should 
subdivisions (1) and (3) be read differently? It. is our 
opinion that the section should be administered the same 
with respect to both. 

It is interesting to note, and perhaps strengthening to 
the view which we hold, that the definition of “foreign 
trader/’ referred to hereinabove, which was included in 
the original House Bill to serve the same purpose as sec¬ 
tion 262, contains language, in substance, the same as sub¬ 
divisions (1) and (3) of section 262, and that said defini¬ 
tion containing parts numbered (1) and (2) are read in the 
conjunctive with the use of the word “and”. 

We cannot help but believe that it was the clear intention 
of the Congress to require that everyone enjoying the ben¬ 
efits of section 262 should belong to that class of persons 
sought to be relieved by the enactment thereof, i. e., citi¬ 
zens of the United States who were residents of the Phil¬ 
ippine Islands and devoting their time and energy to busi¬ 
ness endeavors in competition with certain other classes 
of residents of said Islands. 

51 Our view of the interpretation of section 262 coin¬ 
cides with the respondent’s as set forth in article 
1135 of Regulations 62. 

Having decided that the petitioner must satisfy subdi¬ 
visions (1) and (3) of section 262, we must determine 
whether 50 per centum or more of his gross income was 
derived from the active conduct of a trade or business 
within the Philippine Islands “either on his own account or 
as an employee or agent of another”. 

There is no doubt but that 50 per centum or more of the 
petitioner’s income was derived from within the Philippine 
Islands, but the bulk of his income was earned, not from 
the active conduct of a trade or business on his “own ac¬ 
count,” nor as “an employee or agent of another”, but as 
a stockholder of the Benguet Consolidated Mining Com¬ 
pany. 

We are of the opinion, for the above and foregoing rea¬ 
sons, that the petitioner is not entitled to the benefits of 
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section 262 of the Revenue Acts of 1921,1924 and 1926, and 
that the respondent was correct in so holding. 

The third numbered issue herein, alleged in the' alterna¬ 
tive, that the respondent erred in computing the 25 per cent 
credit for taxes paid for 1923 after deducting the credit for 
taxes paid to the Philippine Islands instead of computing 
said credit before deducting the credit for said taxes paid 
to the Philippine Islands, has been decided adversely to 
the petitioner in John Moir et al., 3 B. T. A. 21, and David 
A. Cunningham, 9 B. T. A. 1050. 

| 

Decision will be entered for the respondent. 

\ 

52 United States Board of Tax Appeals, Washington. 

| 

Docket No. 23101. j 

John W. Haussermann, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated May 25, 1931, it is 

Ordered and decided that there are deficiencies of 
$1,265.65 and $11,648.35 for the years 1922 and 1923, re¬ 
spectively. 

Enter. j 

(Signed) LOGAN MORRIS, 

Member. 

Entered May 26, 1931. | 

i 

_ i 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


j 
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53 Filed June 18, 1931, U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

1 Docket No. 23101, 40307. 

John W. Haussermann, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation of Venue. 

It is hereby stipulated and agreed between the parties 
hereto, by their respective attorneys on review, that the 
decision of the Board herein mav be reviewed by the Court 
of Appeals of the District of Columbia. 

(Signed) F. C. FISHER, 

“ WM. NORMAN, 

1 Attorneys for Petitioner on Review. 

(Signed) C. M. CHAREST, 

General Cou/nsel, Bureau of Internal 
Revenue , Attorney for Respondent 
on Review. 

54 United States Board of Tax Appeals. Filed Sep. 30, 

1931. 

In the Court of Appeals of the District of Columbia, 

-Term, 1931. 

No. 23101, 40307. 

« 

John W. Haussermann, Petitioner on Review, 

v. 

David Burnet, Commissioner of Internal Revenue, 

Respondent on Review. 

Petition for the Review of Decisions of the United States 

Board of Tax Appeals. 

To the Honorable, the Judges of the Court of Appeals of 
the District of Columbia: 

John W. Haussermann, the petitioner on review (herein¬ 
after referred to as the petitioner), is an individual, a citizen 
of the United States and a resident of Manila, Philippine 
Islands. The respondent on review (hereinafter referred 
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to as the respondent), is the duly appointed, qualified and 
acting Commissioner of Internal Revenue of the United 
States, holding his office by virtue of the laws of the United 
States. The petitioner, in support of this, his petition, filed 
in pursuance of the provisions of the Revenue Act! of 1926, 
chap. 27, sections 1001, 1002 and 1004, 44 Stat. 9, 109, 110, 
for the review of the decision of the United States Board of 
Tax Appeals rendered on May 25, 1931, and of its orders 
and decisions pursuant thereto, rendered on May 26, 1931, 
redetermining deficiencies in income tax to be du;e by the 
petitioner for the years 1922, 1923, 1924 and 1925, 

55 respectfully shows to this Honorable Court as 
follows: 

I. I 

Statement of the Nature of the Controversy. 

1. The petitioner is a citizen of the United Stated who has 
resided at Manila, Philippine Islands, since November, 
1898. He was a member of the bar of the Philippines and en¬ 
gaged in the active practice of the law there from 1903 to 
1915. As attorney for a group of interested parties, he, in 
1903, organized the Benguet Consolidated Mining Com¬ 
pany as a “sociedad anonima ,, under the provisions of the 
Code of Commerce of Spain, theretofore extended to and 
then in force in the Philippine Islands. He became a mem¬ 
ber of its Board of Directors upon organization and owned 
a small interest in it which was augmented by llater ac¬ 
quisitions. In 1910 or 1911 one Clark, who owned con¬ 
trolling interest in the enterprise, failed and his interest 
was taken over by his creditor, the Bank of Philippine Is¬ 
lands. At the request of the Bank, the petitioned and an 
associate, one Beam, raised funds and in 1915 put the 
enterprise back into active operation. During the interim, 
when operations of the mine were suspended, the petitioner 
was president and a director of the company, and Beam 
acted as secretary thereof, and they, personally, i paid the 
taxes and other necessary expenses to maintain the life of 
the enterprise. In 1915 the petitioner retired from the 
active practice of law and has since that time devoted prac¬ 
tically all his time and attention to the affairs of the enter¬ 
prise. Since 1917 the petitioner has been the larg- 

56 est, and Beam the second largest, shareholder in 
the enterprise, and the petitioner has held the proxies 


i 

i 



40 


JOHN W. HAUSSERMANN VS. 


of other shareholders to the extent of more than two-thirds 
of the entire outstanding shares. The petitioner and Beam 
have been the executive officers of, and in active charge of, 
the affairs of the enterprise; have actively conducted the 
operation of it from the time of its rehabilitation through 
all of the taxable vears, and have managed it for themselves 
and the other interested parties with much the same freedom 
as if it had been entirely owned by themselves personally. 
During each of the years 1920 to 1925, inclusive, more than 
80 per centum of the petitioner’s gross income was derived 
from sources within the Philippine Islands, a possession of 
the United States, and a large part of such amount derived 
from sources within the said possession of the United States 
consisted of amounts paid to the petitioner out of the earn¬ 
ings of the Benguet Consolidated Mining Company upon 
his interest therein. 

The Benguet Consolidated Mining Company was, during 
all the years herein involved, and prior and subsequent 
thereto, engaged in the mining and milling of gold in the 
sub-province of Benguet, Philippine Islands. 

The petitioner duly filed his income tax returns and re¬ 
ported his income from all sources for the years 1923 to 
1925, inclusive, claiming therein the benefits of Section 262 
of the Revenue Acts of 1921, 1924 and 1926. Upon audit of 
the petitioner’s returns for 1922, 1923, 1924 and 1925, the 
respondent held that the amounts received by the petitioner 
out of the earnings of the Benguet Consolidated Mining 
Company upon his interest therein did not represent 
57 income 4 4 derived from the active conduct of a trade 
or business within a possession of the United States” 
by the petitioner “either on his own account or as an agent 
or employee of another”, and therefore that the petitioner 
was not entitled to the benefit of Section 262 of the Revenue 
Acts of 1921, 1924 and 1926. The respondent accordingly 
included in the petitioner’s gross income for 1922, 1923, 
1924 and 1925 the amounts received by the petitioner in 
those years from the Benguet Consolidated Mining Com¬ 
pany and from other sources within the Philippines and, 
under the provisions of Section 274 of the Revenue Act of 
1926 and Section 272 of the Revenue Act of 1928, determined 
deficiencies in income taxes to be due by the petitioner for 
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the years 1922,1923,1924 and 1925 in the respective amounts 
of $1,265.65, $11,648.35, $24,306.86 and $21,486.18, and noti¬ 
fied the petitioner by registered mail of such determina¬ 
tions. The petitioner duly filed his petitions with the 
United States Board of Tax Appeals on appeal from such 
determinations, in which petitions he alleged the facts as 
herein set forth and contended that the respondent had 
erred in construing the provisions of subdivisions (a) (1) 
and (a) (3) of Section 262 of the Revenue Acts of 1921, 
1924 and 1926 to apply and operate in the conjunctive rather 
than in the disjunctive or alternative; that, in thejevent the 
said subdivisions should be held to have been used con¬ 
junctively and not disjunctively or alternatively^ then the 
respondent erred in holding that the petitioned did not 
satisfy the provisions of both said subsections; tliat the re¬ 
spondent had erred in not finding that SO per centum or 
more of the gross income of the petitioner (computed 
58 without the benefit of Section 262 of the! Revenue 
Acts of 1921, 1924 and 1926) for the three year 
periods immediately preceding the close of hijs taxable 
years 1922, 1923, 1924 and 1925 was derived from sources 
within a possession of the United States, withiij the pur¬ 
view of Section 262(a) (1) of the Revenue Acts of 1921, 
1924 and 1926; that the respondent had erred in not find¬ 
ing and holding that 50 per centum or more of the gross 
income of the petitioner for 1922, 1923, 1924 and 1925 (com¬ 
puted without the benefit of Section 262 of the Revenue Acts 
of 1921,1924 and 1926) was derived from the active conduct 
of a trade or business within a possession of the United 
States, either on his own account or as an agent or employee 
of another; and that the respondent had erred in|determin¬ 
ing that any deficiencies in income tax were due by the peti¬ 
tioner for the years 1922, 1923, 1924 and 1925. Thereafter 
the respondent duly filed his answers to the said petitions 
and the proceedings thereupon became at issue. 

Thereafter, and on June 12,1929, the petitioner |s proceed¬ 
ing under Docket Number 23101, involving the aforesaid de¬ 
ficiencies asserted for the years 1922 and 1923, was, pursu¬ 
ant to stipulation of the parties, submitted upon the pleadings 
and the depositions of certain witnesses for the petitioner, 
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theretofore taken and returned, and upon the documentary 
evidence identified by the said witnesses. Argument was 
submitted in briefs filed by the parties. 

Subsequently, and on April 24, 1930, the petitioner’s pro¬ 
ceeding, under Docket Number 40307, involving the 

59 aforesaid deficiencies asserted for the calendar years 
1924 and 1925, was, by stipulation of the parties and 

consent of the Board, consolidated for decision with the 
proceeding under Docket No. 23101 and submitted upon the 
record in and to be controlled by the decision in the pro¬ 
ceeding under Docket Number 23101. 

On May 25, 1931, the Board promulgated its findings of 
fact, together with an interlocutory decision and opinion, in 
which it found and held that more than SO per centum of the 
petitioner’s gross income (computed without the benefit of 
Section 262 of the Revenue Acts of 1921, 1924 and 1926) for 
the three year periods immediately preceding the close of 
the taxable years involved was derived from sources within 
a possession of the United States, within the purview of 
subdivision (a) (1) of the said Section 262, but held that 
subdivisions (a) (1) and (a) (3) of the said Section 262 
are required to be construed in the conjunctive rather than 
disjunctively or alternatively; held that the 50 per centum 
or more of the petitioner’s gross income for each of the 
years involved, consisting of distributions to him out of the 
earnings or profits of the Benguet Consolidated Mining 
Compahy upon his interest therein was not “derived from 
the active conduct of a trade or business within a possession 
of the United States” by the petitioner “either on his own 
account or as an employee or agent of another” within the 
purview of subdivision (a) (3) of the said Section 262, and 
held that therefore the petitioner was not entitled to the 
benefit of the said Section 262. Thereafter, on May 26, 
1931, the Board, by its final orders, ordered, decided 

60 and redetermined that there are deficiencies for the 
years 1922, 1923, 1924 and 1925 due by the petitioner 

in the amounts determined by the respondent. 

II. 

Designation of Court of Review. 

The petitioner, being aggrieved by the said opinion, deci¬ 
sions and orders, and being an individual, a citizen of the 
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United States and a resident of Manila, in the Philippine 
Islands, desires a review thereof in accordance j with the 
provisions of the Revenue Act of 1926, as amended by the 
Revenue Act of 1928, by the Court of Appeals of the Dis¬ 
trict of Columbia, which Court the parties have stipulated 
may review the said decisions. 

III. | 

i 

Assignments of Error. 


facts and 


The petitioner, as a basis for review, makes the following 
assignments of error: 

1. The Board of Tax Appeals erred as a matter! of law in 
holding that subdivisions (a) (1) and (a) (3) 6f Section 
262 of the Revenue Acts of 1921, 1924 and 1926, should be 
construed as conjunctive rather than as disjunctive or alter¬ 
native provisions. 

2. The Board of Tax Appeals, having found as! 
held that more than 80 per centum of the gross income of 
the petitioner for the three year periods immediately pre¬ 
ceding the close of his taxable years 1922, 1923, 1924 

61 and 1925, computed without the benefit of Section 262 
of the Revenue Acts of 1921, 1924 and 1926, was 
derived from sources within a possession of the United 
States, erred as a matter of law in holding that the peti¬ 
tioner was not entitled to the benefit of the said Section. 

3. If the Board of Tax Appeals, having found as facts 
and held as a matter of law that the petitioner satisfied the 
provisions of subdivision (a) (1) of Section 362' of the 
Revenue Acts of 1921, 1924 and 1926, as to each pf the tax¬ 
able years involved, did not err in holding that the peti¬ 
tioner was further required to satisfy the provisions of sub¬ 
division (a) (3) thereof in order to be entitled to the bene¬ 
fits of the said section, then, and in that event, the Board of 
Tax Appeals erred in failing to find as facts, and to hold 
and conclude as a matter of law, and from the facts found 
by it, that 50 per centum or more of the petitioner’s gross 
income for each of the years involved, computed without 
the benefit of Section 262 of the Revenue Acts of 11921,1924 
and 1926, was derived from the active conduct of a trade or 
business within a possession of the United States by the 
petitioner either on his own account or as an employee or 
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agent of another, within the purview of subdivision (a) 
(3) of the said section. 

4. The Board of Tax Appeals erred in deciding that there 
are deficiencies in income tax due by the petitioner for the 
years 1922, 1923, 1924 and 1925. 

5. The Board of Tax Appeals erred in not deciding that 

there are no deficiencies in income tax due by the 
62 petitioner for the years 1922, 1923, 1924 and 1925. 

Wherefore, your petitioner prays that this Honor¬ 
able Court may review the said findings, opinion, decisions 
and orders, and reverse and set aside the same, and direct 
the entry of orders and decisions by the Board in favor of 
the petitioner, or for such other and further relief as to 
this Court appears proper in the premises, and that the 
clerk of the said United States Board of Tax Appeals be 
directed to transmit and deliver to the clerk of this Court 
all and every of the documents necessary and material to 
the presentation and consideration of the foregoing peti¬ 
tion for review as required by the rules of this Court and 
the statutes made and provided. 

And your petitioner will ever pray. 

JOHN W. HAUSSERMANN, 

Petitioner, 

By ALBERT S. LISENBY, 

ALBERT S. LISENBY, 

Attorney of Record. 

Office and post-office address: 1016 Munsey Building, 
Washington, D. C. 


F. C. FISHER, Esq., 

Of Counsel. 


63 City of Washington, 

District of Columbia, ss: 

Albert S. Lisenby, being duly sworn, deposes and says 
that he is the attorney of record for the petitioner herein; 
that he has read the foregoing petition and knows the con¬ 
tents thereof; that to the best of his knowledge, informa¬ 
tion and belief the statements therein are true; that the 
petition is not filed for purposes of delay; that the assign¬ 
ments of error are well taken and intended to be argued; 
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and that he believes the petitioner is justly entitled to the 
relief sought. 

ALBERT S. LISENBY. 

Subscribed and sworn to before me this 30 day of Sep¬ 
tember, 1931. 

[seal.] FAITH GWYNNE FISHER, 

Notary Public. 

! 

Commission expires August 27, 1935. 

64 United States Board of Tax Appeals. Filed Sep. 

30, 1931. 

7 i 

United States Board of Tax Appeals, j 
Docket Nos. 23101, 40307. 

7 i 

John W. Haussermann, Petitioner on Review, 

v. 

David Burnet, Commissioner of Internal Revenue, Re¬ 
spondent on Review. 

Notice of Filing of Petition for Review, j 

i 

To C. M. Charest, j 

General Counsel, 

Bureau of Internal Revenue, 

Attorney for Respondent on Review: 

i 

Notice is hereby given to you that John W. Haussermann, 
petitioner on review in the above entitled proceedings, will 
on the 30th day of September, 1931, file with the United 
States Board of Tax Appeals, at 'Washington,] 1 D. C., a 
petition for review by the Court of Appeals of the District 
of Columbia of the decisions rendered by the said Board 

* I 

of Tax Appeals in said proceedings, a copy of which said 
petition for review as filed is herewith served upon you. 

ALBERT S. LISENBY, 
Attorney for Petitioner on Review. 

Service of the foregoing notice and of a copy of the peti¬ 
tion for review mentioned in said notice is acknowledged 
this 30th day of September, 1931. ! 

C. M. CHAREST, 

Attorney for Respondent on Review. 
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65 Filed Oct. 26, 1931. 

In the Court of Appeals of the District of Columbia, 

Term, 1931. 

No.-. 


(B. T. A. Docket No. 23101.) 

John W. Haussermann, Petitioner on Review, 


v. 

David Burnet, Commissioner of Internal Revenue, Re¬ 
spondent on Review. 

Prcccipe for the Record. 


To the Clerk of the United States Board of Tax Appeals:. 

You will please prepare and, within 60 days from the 
date of the filing of the petition for review in the above 
stated c^ise, transmit to the Clerk of the Court of Appeals 
of the District of Columbia certified copies of the follow¬ 
ing documents: 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the case; 

2. Pleadings before the Board; 

3. Findings of fact, opinion, and decision of the Board; 

4. Stipulation of the parties for review of the Board’s 
decision by the Court of Appeals of the District of Co¬ 
lumbia; 

5. Petition for review and notice of filing thereof; 

6. This praecipe and notice of filing thereof. 

The foregoing to be prepared, certified and transmitted 
as required by law and the rules of the Court of Appeals 
of the District of Columbia. 

ALBERT S. LISENBY, 

Attorney for Petitioner on Review , 

1016 Munsey Building , 

Washington, D. C. 
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66 United States Board of Tax Appeals. Filed Oct. 

26, 1931. 

In the Court of Appeals of the District of Columbia, — 

Term, 1931. 

No.-. 

i 

(B. T. A. Docket No. 23101.) 

_ i 

John W. Haussermann, Petitioner on Review, 

v. 

i 

David Burnet, Commissioner of Internal Revenue, Re¬ 
spondent on Review. 

i 

Notice of Filing Prcecipe. 

To C. M. Charest, 

General Counsel, Bureau of Internal Revehue, 
Washington, D. C., 

Attorney for Respondent on Review. 

Sir: | 

Please take notice that on the 26th day of Octbber, 1931, 
I filed with the Clerk of the United States Board of Tax 
Appeals a praecipe designating the portions of the record 
to be transmitted to the Court of Appeals of the District 
of Columbia on the petition for review taken ini the above 
case, a copy of which praecipe is hereto annexed and here¬ 
with served upon you. 

Dated this 26th day of October, 1931. 

ALBERT S. LISENBY, 

ALBERT S. LISENBY, 

Attorney for Petitioner on Review, 

1016 Munsey Building , 

Washington, D. C. 

Service of the foregoing notice and copy of praecipe is 
hereby accepted and acknowledged this 26th day of October, 
1931, and the privilege of filing a counter-praecipe is hereby 
waived. 

C. M. CHAREST, 

C. M. CHAREST, j 
General Counsel, \ 

Bureau of Internal Revenue, 
Attorney for Respondent on Review. 
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67 Docket No. 23101. 

John W. Haussermann, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, Clerk of the U. S’. Board of Tax Ap¬ 
peals, do hereby certify that the foregoing pages 1 to 66, 
inclusive, contain and are a true copy of the transcript 
of record, papers and proceedings on file and of record in 
my office as called for by the Praecipe in the appeal (or 
appeals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 7th day of 
November A. D. 1931. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

Endorsed on cover: Board of Tax Appeals. No. 5547. 
John W. Haussermann, appellant, vs. David Burnet, Com¬ 
missioner of Internal Revenue. Court of Appeals, District 
of Columbia. Filed Nov. 11, 1931. Henry W. Hodges, 
Clerk. 


( 1346 ) 



> .. . ’ • • ' V.V 

* • . • . I '■ ■ ■ I J 

. , . , . * * f . . \ » - 

• • . ■ . / 


y 


COURT OF APPEALS 

DISTRICT OF COLUMBIA 
FILED : 




A/ » 


, DEC 2 3 1931 

IN THE j/teAMj/'?* y&vty 


Court of Appeals, District of Columbia 


lsr:< 


No. 5547. 


JOHN W. HAUSSERMANN, Appellant, 

v. 

DAVID BURNET, 

COMMISSIONER OF INTERNAL REVENUE. 


Appeal from the Board of Tax Appeals. 


BRIEF FOR APPELLANT. 


y. 

/' , v 


y • 

V’ 


Frederick C. Fisher, 
Albert S. Lisenby, 

1016 Munsey Building, 
Washington, D. C. 
Attorneys for Appellant. 


u- 


• - / 


•) 




i 

«> 

•.v. 


j • 




/> 

• r 


f ;N • . - ■ 

■ . ■ 

/ x • ; .. - 


< \ r 


A 


?- 


O, 


X 










i 


I 


I 

i 

i 


TABLE OF CONTENTS 


PAGE 


Table of Citations. 

Previous Opinion. 

Jurisdiction. 

Introductory Statement. 

Statement of the Case. 

Questions Involved. 

Errors Relied Upon. 

Statute Involved. 

Outline of Argument. 

Argument. 

I. Section 262 of the Revenue Act of 1921, as 
is clearly shown by its legislative history, 
is remedial legislation, enacted for the 
purpose of ending the discriminatory bur¬ 
dens of taxation imposed upon American 
citizens residing in, and American cor¬ 
porations engaged in business in, and 
deriving their income from sources within, 
the Philippine Islands, and for the pur¬ 
pose of placing them on an equal basis for 
competition in enterprise with aliens 
residing in, and deriving income from 

sources within, the Philippines. 

II. Interpreting literally the language of Section 
262 (a) which is clear and unambiguous, 
the petitioner is entitled to the benefits 
granted if he satisfied the requirements of 
the first condition "or” if he satisfied the 
requirements of the third condition. If, 
under other circumstances, it were proper 
to substitute “and” for “or,” and thus 
to impose two conditions where only one 
is clearly expressed, the character of the 
provision as remedial legislation permits 


i 

•«• 
111 

I 

l 

1 

2 
2 
6 

7 

8 
9 

ii 


I 


I 

I 


I 


! 



I 

! 

i 

i 


i 

i 

i 















a liberal construction in aid of the remedy 
intended by Congress, and prohibits a 
construction which would enlarge the 
conditions literally expressed. 26 

III. The Board’s conclusion that the amounts 
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ship, constituted under the civil law. 39 
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Mining Co., w T as derived from the active 
conduct by him of a trade or business 
either on his owrn account or as the agent 
or employee of another within the pur¬ 


view of the third subdivision.™. 46 
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IN THE 


Court of Appeals, District of Columbia. 


j 

No. 5547. 


John W. Haussermann, Appellant, 

v. 

David Burnet, 

Commissioner of Internal Revenue. 


Appeal from the Board of Tax Appeals . 


BRIEF FOR APPELLANT . 


PREVIOUS OPINION. 

The only previous opinion in this case is that of the 
United States Board of Tax Appeals (R. 20) reported 
in 23 B. T. A. 378. 


JURISDICTION. 

i 

This appeal involves deficiencies in income tax$s 
for the years 1922 and 1923 in the sums of $1,265.^5 
and 811,648.35, respectively, and is taken from ja 
decision (R. 20) and order of redetermination (R. 37) 
entered May 26, 1931, by the United States Board 
of Tax Appeals. The case is brought to this court 
by a petition for review (R. 38) filed September 30, 
1931, pursuant to a stipulation of the parties (R. 38) 
in accordance with Section 1001, 1002, and 1003 df 
the Revenue Act of 1926, c. 27, 44 Stat. 9, 109-110. 
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INTRODUCTORY STATEMENT. 

This appeal and that of this appellant under No. 
5548, were consolidated before the United States 
Board of Tax Appeals and decided by one opinion 
reported in 23 B. T. A. 378. In No. 5548, involving 
deficiencies for the calendar years 1924 and 1925, 
a motion was filed to dispense with the printing of 
the record and filing of briefs in said case on stipula¬ 
tion to abide the decision in this case. The motion 
w'as granted on November 14, 1931. 

STATEMENT OF THE CASE. 

The petitioner is a citizen of the United States who 
has resided at Manila, Philippine Islands, since Novem¬ 
ber, 1898. He was a member of the bar of the Philip¬ 
pines and engaged in the active practice of law there 
from 1903 to 1915. As attorney for a group of inter¬ 
ested parties, he, in 1903, organized the Benguet 
Consolidated Mining Company as a “sociedad an6ni- 
ma” under the provisions of the Code of Commerce 
of Spain, theretofore extended to, and then in force in, 
the Philippine Islands. He became a member of its 
board of directors upon organization and owned a 
small interest in it, which was augmented by later 
acquisitions. The Bank of the Philippine Islands, as 
creditor, had taken over from the controlling stock¬ 
holder, who had failed, the controlling interest in the 
enterprise, and requested the petitioner to raise funds 
and put the enterprise back into active operation. The 
petitioner did so in 1915. During the interim, when 
operations were suspended, the petitioner and his 
associate personally paid the taxes and other necessary 
expenses to maintain the life of the enterprise. After 
reorganizing the enterprise, the petitioner retired from 
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i 

the active practice of law in 1915 and has, since that 
time, devoted practically all his time and attention to 
the affairs of the enterprise. Since 1917 he has been tjie 
largest, and his associate the second largest, shareholder 
in the enterprise, and the petitioner has held the proxies 
of other shareholders to the extent of more than two- 
thirds of the entire outstanding shares. The petitioner 
and his associate have at all times pertinent been the ex¬ 
ecutive officers of, and in active charge of, the affairs of 
the enterprise; have actively conducted the operation of 
it from the time of its reorganization through all of 
the taxable years, and have managed it for themselves 
and the other interested parties with much the same 
freedom as if it had been entirely owned by them¬ 
selves personally. During each of the years 1920 to 
1925, inclusive, more than 80 per centum of the peti¬ 
tioner’s total gross income was derived from sources 
within the Philippine Islands, a possession of the United 
States, and consisted of amounts paid to the petitioner 
as salary and director’s fees by, and distributions out 
of the earnings of, the Benguet Consolidated Minihg 
Company upon his interest therein. (R. 22-27.) 

As found by the Board of Tax Appeals, petitioner’s 
income for the period under consideration was derived 
as follows: 
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1920 1921 

Salary and di¬ 
rector’s fees 
and bonus as 
Vice-Presi - 
dent and Di¬ 
rector of Ben¬ 
guet Consol¬ 
idated Min- 

Co. $2,791.94 $447.S0 

So-called divi¬ 
dends from 
Benguet Con- 
s o 1 i d a t e d 

Mining Co. 12,225.21 3,591.21 


1922 1928 1924 


$1,000.00 $12,821.94 $2,600.00 


18,158.69 68,052.62 100,000.00 ] 


Total income 
from Ben¬ 
guet Consoli¬ 
dated Min¬ 
ing Co. $15,017.15 $4,039.01 $19,15S.69 $S0,S74.56 $102,600.00 $] 

Other income.... 11,041.94 1,277.36 1,436.57 5,742.75 3,168.55 

Total Income.... $26,059.09 $ 5,316.37 $20,595.26 $S6,617.31 $105,76S.55 $' 

(Side folio 38, facing R. 26.) 


The Benguet Consolidated Mining Company wa 
during all of the years involved herein, and prior an 
subsequent thereto, engaged in the mining and millin 
of gold in the sub-province of Benguet, Philippin 
Islands. (R. 22.) 

The petitioner duly filed his individual income ta 
returns for the years 1923 to 1925, inclusive, claimin 
therein the benefits of Section 262 of the Revenue Acl 
of 1921, 1924, and 1926. Upon audit of the return: 
the respondent held that the amounts received by th 
petitioner out of the earnings of the Benguet Consol 
dated Mining Company upon his interest thereh 
did not represent income “ derived from the actrv 
conduct of a trade or business within a possession < 
the United States’ 7 by the petitioner “either on h 
own account or as an agent or employee of another 
(R. 10), and held that, therefore, the petitioner ha 
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not complied with the requirements of Section 262 (^) 
(3) of the Revenue Acts of 1921, 1924, and 1926, arid 
that, accordingly, the petitioner was not entitled to 
the benefits of the said section. (R. 8-10.) The 
respondent accordingly included in the petitioners 
gross income for the years involved the amounts 
received by the petitioner in those years from the 
Benguet Consolidated Mining Company and frotn 
other sources within the Philippines, and, under the 
provisions of Section 274 of the Revenue Act of 19^6 
and Section 272 of the Revenue Act of 1928, determined 
deficiencies in income taxes to be due by the petitioner 
for the years 1922, 1923, 1924, and 1925, and notified 
the petitioner by registered mail of such determina¬ 
tions. The petitioner duly filed his petitions with thie 
United States Board of Tax Appeals on appeal from 
such determinations. In his petitions he alleged that 
he had satisfied the requirements of subdivision (a) (1) 
of Section 262 and was therefore entitled to the benefits 
of the said provisions; that the respondent had erred 
in holding that the said subdivision (a) (1) should fcje 
construed in the conjunctive with subdivision (a) (3) 
thereof, but that if the respondent had not erred in 
holding the said subdivision to be conjunctive rather 
than disjunctive or alternative requirements, then tfye 
respondent had erred in holding that the petitioner 
had not satisfied the requirements of both subdivisions; 
and that the respondent had erred in determining that 
any deficiencies in income tax were due by the petitioner 
for the years involved. Thereafter the respondent duly 
filed his answers to the said petitions and the pro¬ 
ceedings thereupon became at issue. 

Subsequently the cases were submitted upon evi¬ 
dence adduced and written stipulations of the parties, 
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and the Board promulgated its findings of fact and 
opinion,, in which it found as facts and held, among 
other things, that the petitioner had derived more 
than 80 per centum of his total gross income for each 
of the three-year periods immediately preceding the 
close of his respective taxable years from sources within 
the Philippines (R. 26), and that he had accordingly 
satisfied the requirements of subdivision (a) (1) of 
Section 262 (R. 28), but held that subdivisions (a) (1) 

i 

and (a) (3) of Section 262 should be construed in the 
conjunctive rather than in the disjunctive or alterna¬ 
tive (R. 35); that the amounts distributed to the peti¬ 
tioner by the Benguet Consolidated Mining Company, 
designated dividends, did not constitute income “ de¬ 
rived” by the petitioner “from the active conduct 
of a trade or business either on his own account or as 

i 

an agent or employee of another” within the purview 
of subdivision (a) (3) (R. 36), and held, therefore, 
that the petitioner is not entitled to the benefits of 
Section 262. (R. 36, 37.) It, accordingly, entered 

its final decisions and orders redetermining that there 
are deficiencies due by the petitioner in the respective 
amounts determined by the respondent. (R. 37.) 

Thereafter the parties, pursuant to the provisions 
of Section 1002 of the Revenue Act of 1926, stipulated 
that the decisions of the Board might be reviewed by 
this court (R. 38), and a petition for such review w^as 
duly served and filed by the petitioner. (R. 38, 45.) 

The facts are not in dispute and are set forth in 
detail in the findings of the Board. (R. 22-27.) 

QUESTION INVOLVED. 

The question involved is whether, upon the facts 
disclosed by the record, the petitioner satisfied the 
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requirements of Section 262 (a) of the Revenue Abt 
of 1921, and is presented by the assignments of error 
set forth in the petition for review. 

ERRORS RELIED UPON. j 

1. The Board of Tax Appeals erred as a matter bf 
law in holding that subdivisions (a) (1) and (a) (j3) 
of Section 262 of the Revenue Acts of 1921, 1924 apd 
1926, should be construed as conjunctive rather than 
as disjunctive or alternative provisions. 

2. The Board of Tax Appeals, having found as facts 
and held that more than 80 per centum of the gross 
income of the petitioner for the three-year periods 
immediately preceding the close of his taxable years 
1922, 1923, 1924 and 1925, computed without the 
benefit of Section 262 of the Revenue Acts of 1921, 
1924 and 1926, was derived from sources within j a 
possession of the United States, erred as a matter pf 
law in holding that the petitioner was not entitled to 
the benefit of the said section. 

3. If the Board of Tax Appeals, having found hs 
facts and held as a matter of law that the petitioner 
satisfied the provisions of subdivision (a) (1) of Section 
262 of the Revenue Acts of 1921, 1924 and 1926, as 
to each of the taxable years involved, did not err in 
holding that the petitioner was further required to 
satisfy the provisions of subdivision (a) (3) thereof 
in order to be entitled to the benefits of the said sectiop, 
then, and in that event, the Board of Tax Appeals 
erred in failing to find as facts, and to hold and conclude 
as a matter of law, and from the facts found by it, 
that 50 per centum or more of the petitioner’s grobs 
income for each of the years involved, computed with¬ 
out the benefit of Section 262 of the Revenue Acts of 
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1921, 1924 and 1926, was derived from the active 
conduct of a trade or business within a possession of 
the United States by the petitioner either on his own 
account or as an employee or agent of another, within 
the purview of subdivision (a) (3) of the said section. 

4. The Board of Tax Appeals erred in deciding that 
there are deficiencies in income tax due by the petitioner 
for the years 1922, 1923, 1924 and 1925. 

5. The Board of Tax Appeals erred in not deciding 
that there are no deficiencies in income due by the 
petitioner for the years 1922, 1923, 1924 and 1925. 

(R. 43, 44.) 

STATUTE INVOLVED. 

The question presented involves the construction 
and application of Section 262 (a) of the Revenue Act 
of 1921, which provides as follows: 

“Sec. 262. (a) That in the case of citizens of 
the United States or domestic corporations, 
satisfying the following conditions, gross income 
means only gross income from sources within the 
United States— 

(1) If 80 per centum or more of the gross 
income of such citizen or domestic corporation 
(computed without the benefit of this section) 
for the three-year period immediately preceding 
the close of the taxable year (or for such part of 
such period immediately preceding the close 
of such taxable year as may be applicable) was 
derived from sources within a possession of the 
United States; and 

(2) If, in the case of such corporation, 50 per 
centum or more of its gross income (computed 
without the benefit of this section) for such period 
or such part thereof was derived from the active 
conduct of a trade or business within a possession 
of the United States; or 


I 
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(3) If, in the case of such citizen, 50 per centum 
or more of his gross income (computed without 
the benefit of this section) for such period or such 
part thereof was derived from the active conduct 
of a trade or business within a possession of the 
United States either on his own account or as ah 
employee or agent of another.” 

i 

OUTLINE OF ARGUMENT. 

i 

i 

1. Section 262 of the Revenue Act of 1921, as is 
clearly shown by its legislative history, is remedial 
legislation, enacted for the purpose of ending the 
discriminatory burdens of taxation imposed upop 
American citizens residing in, and American corpora¬ 
tions engaged in business in, and deriving their income 
from sources within, the Philippine Islands, and fbr 
the purpose of placing them on an equal basis for 
competition in enterprise with aliens residing in, an<I 
deriving income from sources within, the Philippines. 

2. Interpreting literally the language of Sectiop 
262 (a) which is clear and unambiguous, the petitioner 
is entitled to the benefits granted if he satisfied the 
requirements of the first condition “or” if he satisfied 
the requirements of the third condition. If, under 
other circumstances, it were proper to substitute 
“and” for “or,” and thus to impose two conditiofis 
wdiere only one is clearly expressed, the character 6f 
the provision as remedial legislation permits a liberal 
construction in aid of the remedy intended by Congress, 
and prohibits a construction which would enlarge the 
conditions literally expressed. 

3. The Board’s conclusion that the amounts received 
by the appellant as distributions out of the earnings 
of the Benguet Consolidated Mining Co., on his inter¬ 
est therein, were “dividends” received as a “stock- 
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holder,” and therefore that the appellant had failed 
to satisfy the provisions of the third subdivision of 
Section 262 (a), was based upon the erroneous premise 
that the Benguet Consolidated Mining Company is 
a corporation, whereas it is a sociedad anonima, or 
partnership, constituted under the civil law. 

4. Even if it be held that, in addition to satisfying 
the provisions of the first subdivision of Section 262 
(a), which it is admitted the appellant did, he must 
also have satisfied the requirements of the third sub¬ 
division, in order to obtain the benefits of the section, 
it results as a matter of law from the facts found by 
the Board that fifty per centum or more of the appel¬ 
lant’s income during the taxable years, consisting of 
salary, bonus, director’s fees and so-called dividends 
paid to him by the Benguet Consolidated Mining Co., 
was derived from the active conduct by him of a trade 
or business either on his own account or as the agent 
or employee of another within the purview of the 
third subdivision. 
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ARGUMENT. j 

i. ! 

i 

Section 262 of the Revenue Act of 1921, as is clearly 
shown by its legislative history, is remedial legis¬ 
lation, enacted for the purpose of ending the dis¬ 
criminatory burdens of taxation imposed upon 
American citizens residing in, and American cor¬ 
porations engaged in business in, and deriving 
their income from sources within, the Philippine 
Islands, and for the purpose of placing them on 
an equal basis for competition in enterprise with 
aliens residing in, and deriving income from sources 
within, the Philippines. 

As the problem presented is one involving the inter¬ 
pretation and application of Section 262, it may tje 
helpful to consider the state of the law at the time pf 
its enactment, the evils and burdens it was intended 
to remedy, and its legislative history. 

A leading authority (Endlich, Interpretation Of 
Statutes, Par. 27) has said, citing Lord Coke, that the 
construction of a statute involves a consideration pf 
what the law was before the act; the defect it was 
intended to remedy; and the reason for it. The 
“ history of the times * * * is a proper subject pf 
consideration.” {The Delaware , 161 U. S. 459, 472.) | 
In ascertaining the history of the period when tl}e 
statute was adopted, resort may properly be had to 
the debates in Congress ( Standard Oil Co. v. United 
States, 221 U. S. 1); to the reports of committees of 
Congress and statements made by those in charge 
of the measure, and other like extraneous matter. 
{District of Columbia v. Newman, District of Columbia 
v. Steinberg, Johnson v. District of Columbia, 59 App. 
D. C. 163, 167, 37 Fed. (2d) 444, 448; American Net & 
Twine Co. v. Worthington, 141 U. S. 468, 473.) 
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The Revenue Acts of 1913 and 1916 treated the 
insular possessions, for income tax purposes (with 
one important exception hereinafter noted), as parts 
of the United States. All residents of the possessions, 
whether natives, Americans or aliens, were taxed alike 
and on the same basis as residents of continental 
United States; but the revenues collected in the 
Philippines and in Porto Rico accrued intact to their 
respective territories. (38 U. S. Stat. L., p. 180.) The 
United States, in accordance with its established 
policy of non-imperialism, did not seek to derive any 
direct revenue by the taxation of its possessions. 

The Revenue Act of 1918, approved February 24, 
1919, effected a change. The term “United States” 
was defined to exclude the insular possessions; the 
Act of 1916 was expressly left in effect in Porto Rico 
and the Philippine Islands as to all citizens or residents 
of those possessions, and the insular legislatures were 
again authorized to amend, alter, modify or repeal 
the income tax laws applicable to the territory subject 
to their respective jurisdictions; and citizens of the 
insular possessions, not otherwise citizens of the 
United States, were made subject to the taxation im¬ 
posed by the Revenue Act of 1918 only with respect 
to that part of their incomes, if any, derived from 
“sources within the United States.” (Revenue Act 
of 1918, Sections 1, 260, 261.) 

Immediately upon the passage of the 1918 Act, the 
legislature of the Philippines exercised its right to 
enact an income tax law applicable to the Philippine 
Islands, and on March 7, 1919, its Act was approved. 
(Act No. 2833, Public Laws of the Philippine Islands, 
vol. 14, p. 221.) The Act by its terms took effect on 
January 1, 1920. By an Act approved March 26, 1920 
(Act No. 2926, Public Laws of the Philippine Islands, 
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vol. 15, p. 260), the Philippine legislature amended 
certain sections of its original Act, so as to increase 
the normal and additional tax rates. The amendment 
was made to take effect January 1, 1921, except as 
to certain unimportant provisions. 

The income taxes imposed by the Revenue Act of 
1918 and prior Revenue Acts as to citizens of the United 
States, however, applied to them wherever resident. 
(Art. 3, Treasury Department Regulations 45; Ar^t. 
1, Regulations 33 (Revised); Lawrence v. War dell, 
273 Fed. 405 (C. C. A. 9, May 2, 1921). j 

The result was that under the Revenue Act of 1918, 
citizens of the United States residing in the Philippine 
Islands, investing their money in enterprises there 
and developing the resources of that possession, were 
subject to taxation on their incomes under the incorhe 
tax laws in force in the Philippine Islands and also to 
taxation under the greatly higher rates imposed by 
the Federal Government under the Revenue Act bf 
1918, although permitted to deduct the Filipino 
tax on their federal returns. 

On the other hand, aliens residing in, and deriving 
income from sources wdthin the Philippine Islands, 
were not subject to the income taxes imposed by the 
United States; were subject to the comparatively 
moderate Philippine income tax; and were not subject 
to income taxes imposed by their respective countries. 
(See the synopsis of the income tax laws of the various 
countries, published by the Director of the Legislative 
Reference Service, Library of Congress, 68th Congress, 
Second Session, Document No. 186.) The same ad¬ 
vantage was and is enjoyed by native Filipinos. 

The situation of an American citizen or a domestic 
corporation engaging capital and efforts in enterprises 
in the Philippine Islands and deriving income from 
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such sources, was, therefore, vastly different from that 
of citizens and domestic corporations engaged in en¬ 
terprises within the continental limits of the United 
States. For in the United States, aliens, whether 
resident or non-resident, were taxable not only by the 
Federal Government on their incomes derived from 
sources within the United States, but were also subject 
to the same local taxation wdth respect to such income 
as were citizens. For example, a citizen of the United 
States, residing in, and deriving his income from sources 
within, New York State, was subject to the income 
taxes imposed both by the State of New York and by 
the Federal Government, and his alien competitor 
deriving a like amount of income from sources within 
New York State, whether such alien were a resident 
or not, wras required to pay at least as great amounts 
of tax to New York State and the Federal Government 
as w'as the American citizen. 

Thus, not only was the American citizen in the 
Philippines at a serious disadvantage as compared 
with his aggressive alien and Filipino competitors 
there, but the law’s in effect operated to discriminate 
against him as compared with his domestic brother 
w’ho elected to remain at home instead of undertaking 
to carry American commerce with the flag. 

The resulting discrimination w’as so grossly unfair 
to Americans in the Philippines, and gave their foreign 
and native competitors in our own territory so great 
an advantage, that it was difficult to believe that 
Congress could possibly have intended so palpable 
an injustice. Most of the Americans in the Philippines, 
as will later appear to have been well known, made 
no payments to the Federal Treasury under the 
Revenue Act of 1918. The belief prevailing among 
them w r as that they were not liable to the Federal tax 
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and that view was strengthened by the fact that the 
United States Treasury Department set up no machin¬ 
ery for the collection of the Federal income tax in the 
Philippines, and, in fact, has not done so to this day. 
The inaction on the part of the Treasury officials whs 
regarded as an official concurrence in the prevailing 
belief and hope that the Federal income tax did npt 
apply to the Philippine Islands, with its resulting dis¬ 
criminatory burdens against Americans and in favor 
of foreigners; and it was not until the decision of the 
Circuit Court of Appeals for the Ninth Circuit in the 
test case of Laurence v. War dell, supra, on May ?, 
1921, that the illusion of legal immunity was dispelled. 

Things were in this condition when the House Com¬ 
mittee on Ways and Means commenced to hold public 
hearings upon the bill which became the Revenhe 
Act of 1921. An effort was made to obtain relief fbr 
Americans in the insular possessions of the United 
States. The Philippine legislature, in 1920 (Philippine 
Public Laws, vol. 15, p. 284), had adopted a concurrent 
resolution reading as follows: 

“Be it resolved by the Senate, the House of 
Representatives of the Philippines concurring, 
That the Resident Commissioners be, and they 
hereby are, instructed to ask Congress for the 
amendment of the United States Internal Revenue 
Act of nineteen hundred and nineteen, in the sense 
that American citizens who are bona fide residents 
of the Philippine Islands shall not be subject to 
any income tax greater than that required of 
other residents of said islands.” 

i 

Pursuant to the instructions contained in the quoted 
Resolution the Philippine Resident Commissioner, 
Mr. Jaime De Veyra, appeared before the Ways and 
Means Committee, July 26, 1921, and urged that the 
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discrimination be ended. A memorial was presented 
on behalf of the American Chamber of Commerce of 
the Philippines graphically demonstrating the discrim¬ 
ination to which our citizens were subjected. (Hearings, 
Ways and Means Committee, on Int. Rev. Revision, 
1921, p. 28.) It vras shown that a native Filipino or a 
German, British, or other foreign competitior of the 
American in the Philippines, upon an income of 
$25,000, for example, would pay a tax of $910, while 
the American would have to pay $2,280. It was 
showm that a French corporation in Manila, dealing 
in motor cars in 1919, had made a net profit of $600,000, 
on wdiich its income tax, paid to the Philippine Govern¬ 
ment, was approximately $77,735; while an American 
corporation doing such a business in Manila would 
have to pay a Federal income tax of $439,190 on the 
same volume. (Hearings, supra, p. 19.) 

The National Foreign Trade Council (Hearings, 
p. 9), also produced evidence showing the effect of the 
burden of the Federal income tax upon Americans 
doing business in foreign countries. The bill, as passed 
by the House, was designed to correct these injustices 
by providing that a citizen or a domestic corporation 
(to be known respectively as a “foreign trader’ 7 and 
a “foreign trade corporation”), deriving less than 20 
per centum of gross income from sources within the 
United States, should pay the Federal income tax 
upon income from such sources only. The object 
to be attained was stated by Mr. Fordney, Chairman, 
in reporting the Bill back to the House, as follows: 

“Under existing law an American citizen or 
domestic corporation is taxed upon his or its 
entire income even though all of it is derived from 
business transacted without the United States. 
This results in double taxation, places American 
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business concerns at a serious disadvantage; in 
the competitive struggle for foreign trade, and en¬ 
courages American corporations doing business 
in foreign countries to surrender their American 
charters and incorporate under the laws of foreign 
countries. In order to remedy this situation foreign 
traders and foreign trade corporations, as above 
defined, under this bill (Sec. 223) will be taxed 
substantially as non-residents—i. e., only on jin- 
come derived from sources within the United 
States.” 

(House Report No. 350, 67th Cong., 1st SeSs., 

p. 8.) 

As the term “United States,” as used in the Revenue 
Act, excludes the insular possessions, the measure 
proposed would have applied to Americans in the 
Philippines equally with those in foreign countries;. 

While the Revenue Bill of 1921 was pending jin 
Congress the Wood-Forbes Commission was investi¬ 
gating Philippine conditions, including the income tax 
situation. Their recommendation on this subject 
was cabled to the Secretary of War, who, under date 
of September 6, 1921, addressed Senator Penrpse 
(See Hearings, Executive Session, Senate Finance 
Committee, Sept. 16, 1921) as follows: 

“Honorable Boies Penrose, 

Chairman, Committee on Finance, 

United States Senate, 

Washington, D. C. 

My dear Senator: 

I have to-day received this cablegram frpm 
General Wood and Governor Forbes: 

‘All nationals in the Philippines, except 
Americans, exempt from liability for the United 
States income tax. No foreigner here required 
to pay income tax to his home government. 
Americans here also pay income tax Philippine 
Government. Financial situation very critical 
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and heavy losses have already been sustained. 
Attempt collect back taxes under Revenue 
Act 1918 would be futile the majority of cases 
and would only result in bankrupting many of 
such Americans as still remain in business, 
leaving commercial field entirely in the hands 
of British and other foreigners. We, therefore, 
urgently recommend that Americans be placed 
on the same tax basis here as other nationals; 
otherwise they are penalized for being Americans 
and are unable to successfully compete with 
those who are exempt, and that the relief granted 
be made retroactive to include exemption from 
tax liability under internal revenue act of 1916.’ 

These gentlemen are just completing a survey 
of the situation in the Philippine Islands under 
direction of the President. 

The cable sets forth with clearness a situation 
that is well known to the Department to exist 
in the Philippine Islands. The situation is rendered 
peculiarly difficult in the Philippines due to the 
fact that no effort was made to collect the taxes 
under the internal revenue act of 1918. The 
pending Revenue Act, as it passed the House of 
Representatives, gives the necessary relief for 
the future, but does not meet the difficulty of 
the many Americans in the Philippines who have 
not paid the taxes due under the Revenue Act 
of 1918. 

Sincerely yours, 

John W. Weeks, 
Secretary of War .” 

The Bill as originally drafted contained provision 
for the exemption from taxation of the income of 
American “foreign traders” and “foreign trade cor¬ 
porations” derived from foreign sources. The con¬ 
ditions upon which the exemption would have been 
enjoyed, had the measure become law, were conjunc¬ 
tive, as the Board States (R. 36); but the section was 
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entirely rewritten in the Senate, and it is with its 
language, as finally adopted, that we are concerned 
here. The proposed substitute section, as adopted 
by the Senate Finance Committee, was as follow’s: 

i 

_ i 

“ Retroactive Exemption of Income from 
Sources w'ithin the Possessions of tSe 
United States. 


Sec. 262 (a) That in the case of citizens of the 
United States or domestic corporations, satisfyihg 
the following conditions, gross income under the 
Revenue Act of 1918, as in force prior to the 
passage of this Act, means only gross income frdm 
sources within the United States— 

(1) If 80 per centum or more of the gross incoihe 
of such citizen or domestic corporation (computed 
without the benefit of this section) for the three- 
year period immediately preceding the close of 
the taxable year (or for such part of such period 
immediately preceding the close of such taxable 
year as may be applicable) w r as derived from 
sources within a possession of the United States; 
and 

(2) If, in the case of such corporation, 50 per 
centum or more of its gross income (computed 
without the benefit of this section) for such 
period or such part thereof w^as derived from tjhe 
active conduct of a business wfithin a possession 
of the United States; or 

(3) If, in the case of such citizen, 50 per centUm 
or more of his gross income (computed without 
the benefit of this section) for such period or such 
part thereof w^as derived from the active conduct 
of a trade or business within a possession of the 


United States either on his own account or 


an employee or agent of another. 

(b) In case an amount of tax has been paid 
under the Revenue Act of 1918, as in force prior 
to the passage of this Act, in excess of a tax 
determined wfith the benefit of this section, the 


i 
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amount of such excess shall be credited or refunded 
in accordance with section 262 of this Act.” 

(See Cong. Rec. vol. 61, p. 5S3S.) 

In his report Senator Penrose, Chairman of the 
Senate Finance Committee, explained the purpose of 
this amendment as follows: 

“Section 262 is a new provision authorizing a 
retroactive exemption of income from sources 
within a possession of the United States for those 
persons who could qualify during the years 1918 
to 1921, inclusive, as foreign traders or foreign 
trade corporations in possessions of the United 
States. It also authorizes a refund for any taxes 
paid under the Revenue Act of 1918 in excess of 
the retroactive tax determined under or with 
the benefit of this section.” 

(Senate Report No. 275, 67th Cong., 1st Sess., 
p. 9, accompanying H. R. 8245.) 

The Senate Finance Committee amendments re¬ 
garding retroactive application of those provisions 
to Americans in the insular possessions were not 
accepted by the Senate. The extremely vigorous 
debate on the floor resulted in the complete elimination 
of the provision for the retroactive relief of insular 
Americans from the operation of the Revenue Act of 
1918. (See Cong. Rec., vol. 61, pp. 5838, 5868-5877, 
5883-5886, 6224, 6278, 6489-6494, 6540, 6546, 6548.) 
This was accomplished by changing the heading of 
the original draft of Section 262 in the Senate Finance 
Committee amendment {ante, page 19) by striking 
out the words “Retroactive exemption of ” so as to make 
it read “Income from sources within the possessions 
of the United States”; striking out the words “under 
the Revenue Act of 1918, as in force prior to the passage 
of this Act”; striking out subdivision (b) providing 


21 


for repayment of taxes paid under the Revenue Act 
of 1918; and by adding a new subdivision (b). This 
new subdivision added the proviso that all amounts 
received within the United States should be included 
in “gross income/’ and taxable by the Federal Govern¬ 
ment, even though derived from sources without the 
United States. In conference, the House and Senate 
conferees agreed to the addition of the words “tra;de 
or” between the words “a” and “business” in sub¬ 
division (a) and the addition of a new subdivision 
(c), to exclude the Virgin Islands from the operation 
of Section 262. (See Report of Committee on Con¬ 
ference, House Report No. 486, 67th Cong., 1st Se$s., 
p. 8.) As so amended, the Section was enacted ipto 
law. 

The debates in Congress show that the proposal!to 
exempt citizens and domestic corporations from the 
Federal income tax upon revenue derived from over¬ 
seas trade was objected to upon the theory that! it 
would tend to encourage the investment of American 
capital abroad rather than at home. No such objection 
was voiced as to the investment of American capital 
in our own possessions; and Congress was impressed 
with the unfairness of taxing our citizens and domestic 
corporations, in our own insular territory , at rates 
higher than those which their foreign and Filipino 
competitors in those territories were required to pay. 
That such was the result under the Revenue Act jof 
1918 was shown clearly by the Woods-Forbes cable¬ 
gram (ante, page, 17), the resolution of the Philippine 
Legislature (ante, p. 15) and by an article by fornqer 
President Taft, published in the Brooklyn Eagle -of 
April 9, 1921, to all of which the attention of Con¬ 
gress was directed. (See Hearings on Rev. Bill of 
1921 before Com. on Ways and Means, pages 23 afrd 
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31.) The case was very clearly stated by ex-President 
Taft, who said, inter alia , in the cited article: 

“The business in the Philippines, especially 
the importing and exporting business, is largely 
done by American, British, French, Spanish and 
Swiss firms. Neither the English, French, Spanish 
nor Swiss firms are required to pay an income tax 
to their own governments and escape with the 
comparatively small income tax of the Philippine 
Government, while the American firms are required 
to pay the very heavy normal and surplus taxes 
of the United States, less the Philippine tax. The 
normal rate of the income tax in the Philippines 
is 3 per cent, while the normal rate in the United 
States is S per cent. The Philippine surtax on 
81,000,000 is 15 per cent; that of the United States 
is 65 per cent. 

“It needs no argument to establish the fact 
that this tax discrimination against the American 
firms doing business in the Philippines in compe¬ 
tition with the foreign firms will drive the American 
firms out of business. It has only been possible 
for the American firms to continue in business by 
reason of the fact that no machinery was provided 
for collection of these taxes in the act of 1918, 
and they have not been collected. These American 
firms are, however, now liable under the law for 
the taxes of 1918, 1919 and 1920 with the penalties, 
less the Philippine taxes. If these were collected, 
the American firms will cease to be. They should 
be relieved of these obligations and freed from 
future taxation of this kind.” 

Congress, as we have stated, declined to relieve the 
insular Americans retroactively of the liability imposed 
by the Revenue Act of 191S; but the inaction of the 
Treasury Department noted in President Taft’s article 
continued and still continues. The appellant, however, 
has regularly filed returns. (Side folio 38.) 

In the enactment of Section 262 it was clearly the 


intention of Congress henceforth to put American diti- 
zens and domestic (American) corporations deriving 
practically all their income from sources within the 
insular possessions in a position closely similar to that 
in which “foreign traders” would have been, as! to 
income from foreign sources, had the bill been enacted 
as it came from the House of Representatives. The 
purpose was, as stated by the Chairman of the House 
Committee in reporting the Bill, to provide that such 
citizens and domestic corporations should be 


“taxed substantially as non-residents—i. e., only 
on income derived from sources within the United 
States.” 

(See ante, p. 17.) 

i 

This purpose was also intended by the Senate Com¬ 
mittee, as shown by the report made by Senator Pen¬ 
rose (ante, p. 20). The obvious purpose of the Act, 
as finally enacted by Congress, was to treat American 
individuals and corporations as the committees had 
proposed to treat American “foreign traders” in 
general—that is, to tax them “only on income derived 
from sources within the United States. ” 

In the course of the debate in the Senate on the Bill 
(October 20, 1921), these remarks w^ere made: 

j 

Senator McCumber. “A British corporation 
doing business in China or in the Philippine 
Islands pays no taxes on the profits earned j in 
such foreign country, unless such profits are re¬ 
turned to the home company in Great Britain. 
* * * That is the understanding of the Committee. 
It is the understanding of those who have discus$ed 
the subject and filed briefs with the committee.” 
(Cong. Rec., Vol. 61, p. 6540.) 

| 

Senator McLain. “I was impressed with the 
urgent message we received from the Philippines. 
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We are all anxious that American capital there 
shall have a fair opportunity to compete.” (Cong. 
Rec., Vol. 61, p. 6544.) 

Senator McCumber. “Many Americans have 
interests in British companies and French com¬ 
panies, but especially in British and Canadian 
companies. Now those American capitalists hav¬ 
ing their interests in a British company, and that 
same British company doing business in the 
Philippine Islands, and the British organization 
paying British taxes only upon what income might 
possibly seep into the British Union, would very 
naturally prefer that to an American corporation, 
which would pay several times as much taxes in 
the foreign country.” (Cong. Rec., Vol. 61, p. 
6545.) 

The Senator continued his argument, contending 
that it would be better to make it advantageous to 
American investors in foreign trade to make use of 
American corporations, because it is much harder for 
the tax collecting officials to obtain information regard¬ 
ing recipients of dividends of foreign corporations than 
of domestic corporations. 

Senator Townsend. “* * * I am very com¬ 
pletely convinced that great encouragement should 
be given American investments in the Philippine 
Islands. As I understand it, the only demand 
for this kind of legislation comes from the Philip¬ 
pine Islands. I have talked with men from the 
Philippine Islands and know that American 
investors are being handicapped by our tax laws. 
Inasmuch as we are very largely responsible 
for the Philippines, and as we are greatly interested 
in those Islands I am exceedingly anxious that 
we should do all that we ought to do to carry out 
our obligations, and at the same time encourage 
American investments.” (Cong. Rec., Vol. 61, 
p. 6546.) 
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In the course of the debate on the motion to amen«i 
Sec. 262, so as to eliminate its retroactive provisions, 
these remarks were made: 

i 

Senator Smoot. “* * * An American citizen 
doing business in the Philippine Islands is com¬ 
pelled to pay not only the taxes imposed by the 
Philippine Government, but all of the taxds 
imposed by the Government of the United States. 
* * * An Englishman can go into the Philippine 
Islands and do business, and when he pays his 
taxes in the Philippine Islands he is not taxejl 
at home. * * * The citizens of England compete 
with Americans in the Philippine Islands. * * * 
We are trying to put the American business man 
upon the same footing as the English business 
man; that is all. * * *” (Cong. Rec., Vol. 61, 
p. 6998.) 

Senator Watson. “* * * The American who 
pays taxes in Ohio pays the same tax as that paid 
by his competitor, while a man who pays taxes 
in the Philippine Islands does not pay the sarnie 
tax that his English competitor pays. That is 
the difference.” (Cong. Rec., Vol. 61, p. 6998.) | 

i 

There were in the Philippines in 1918, 5,808 Ameri¬ 
cans, 1202 British, 182 French, 288 Germans, 125 
Swiss, and 4,032 Spaniards, in addition to Europeans 
of other nationalities. (P. I. Statistical Bulletin, 1925, 
Bureau of Commerce and Industry, Table 3.) Tlie 
number of European residents had been greatly reduced 
by the war, but those Europeans remaining made up 
a commercial community which outnumbered the 
Americans. There were also large colonies of active 
and aggressive Chinese and Japanese, almost all 
engaged in business in one form or another. The 
most important banks in the Philippine Islands were 
foreign establishments, controlled and managed for 


i 
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the benefit of their respective commercial communities, 
and American banking interests were represented 
only by a branch bank of the International Banking 
Corporation and by a small local bank recently or¬ 
ganized. (See the Annual report of the Treasurer 
of the Philippine Islands for 1926, p. 82.) 

In 1920, it is shown, there were licensed to do business 
in the Islands 266 foreign (non-Philippine) corpora¬ 
tions classified by nationality as follows: American, 
87; British, 104; German, 26; others, 49. (Philippine 
Statistical Bulletin, Bureau of Commerce and Industry, 
Philippine Government, 1920.) 

Aside from the indication given in the section itself 
by the use of the phrase “benefit of this section,” the 
legislative history shows beyond a doubt that Congress 
was aware of the discriminatory burdens unwittingly 
placed upon American citizens and American capital 
engaged in enterprise in the Philippine Islands; that 
the purpose in enacting Section 262 was to place 
American citizens and American capital on an equal 
footing with their alien competitors in the Islands in 
respect to taxation by the United States, and that 
' the provision was remedial legislation, which may 
properly be construed liberally to effect the benefits 
intended to be conferred. 


II. 

Interpreting literally the language of Section 262 
(a) which is clear and unambiguous, the petitioner 
is entitled to the benefits provided if he satisfied 
the requirements of the first condition “or” if he 
satisfied the requirements of the third condition. 
If, under other circumstances, it were proper to 
substitute “and” for “or,” and thus to impose 
two conditions where only one is clearly expressed, 
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the character of the provision as remedial legis¬ 
lation requires a liberal construction in aid of the 
remedy intended by Congress, and prohibits! a 
construction which would enlarge the conditions 
literally expressed. 

Section 262 (a) is in clear, unequivocal and unam¬ 
biguous language, and provides as follows: 

“Sec. 262. (a) That in the case of citizens of 
the United States or domestic corporations, 
satisfying the following conditions, gross income 
means only gross income from sources within 
the United States— 

(1) If 80 per centum or more of the gross incofaie 
of such citizen or domestic corporation (computed 
without the benefit of this section), for the three- 
year period immediately preceding the close of 
the taxable year (or for such part of such period 
immediately preceding the close of such taxable 
year as may be applicable) was derived from 
sources within a possession of the United States; 
and 

(2) If, in the case of such corporation, 50 per 
centum or more of its gross income (computed 
without the benefit of this section) for such period 
or such part thereof was derived from the active 
conduct of a trade or business within a possession 
of the United States; or 

(3) If, in the case of such citizen, 50 per centum 
or more of his gross income (computed without 
the benefit of this section) for such period or suph 
part thereof was derived from the active conduct 
of a trade or business within a possession of the 
United States either on his own account or as an 
employee or agent of another. 77 

I 

It is clear that we are concerned here with only thdse 
portions of the language of the provision relating jto 


i 
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individuals. Eliminating those portions relating to 
corporations, the Act provides: 

“Sec. 262. (a) That in the case of citizens of 

j the United States * * *, satisfying the following 
conditions, gross income means only gross income 
from sources within the United States— 

(1) If 80 per centum or more of the gross income 
of such citizen * * * (computed without the 
benefit of this section) for the three-year period 
immediately preceding the close of the taxable 
year (or for such part of such period immediately 
preceding the close of such taxable year as may 
be applicable) was derived from sources within 
a possession of the United States; * * * 

* * * or 

(3) If, in the case of such citizen, 50 per centum 
or more of his gross income (computed without 
the benefit of this section) for such period or such 
part thereof was derived from the active conduct 
of a trade or business within a possession of the 
United States either on his own account or as 
an employee or agent of another. 

The Board of Tax Appeals held that the two con¬ 
ditions expressed in subdivisions (1) and (3) are con¬ 
junctive rather than disjunctive conditions (R. 35, 
36); and rejected the appellant’s contention that the 
use of the word “or” shows that the provisions are 
disjunctive. (R. 28, 33.) 

The Board found as facts and held, as the respondent 
conceded, that the petitioner satisfied the require¬ 
ments of the first condition, but held that he had not 
satisfied the requirements of the third condition, and 
decided that, therefore, he was not entitled to the 
benefits of the section. 

While the petitioner contends the facts show that 
he did in fact satisfy the requirements of the third 
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condition as well as those of the first, within | the 
purview of the Act, he insists that the inquiry is epded 
and he is entitled to prevail upon a proper construction 
of the Act without considering whether he is shown 
to have complied with the third condition. 

The language employed is plain to the most me¬ 
ticulous point of clarity. Assuming that Congress 
intended, as the language used literally provides, to 
impose on the petitioner disjunctive or alternative 
conditions as a prerequisite to the benefits conferred, 
it could hardly have expressed itself with greater nicety. 

The word “or” is aptly useful to express a disjunc¬ 
tive, and, indeed, in accurate use, that is its plain, 
ordinary and fundamental meaning. Webster’s New 
International dictionary; Travers v. Reinhardt , 25 
App. D. C. 567; Joseph C. Gaynor’s case, 217 iVtass. 
86, 104 N. E. 339, 340, L. E. A. 1916, 363; Duipont 
v. United States, 98 U. S. 142, 143; Ohio Fuel Supply Co. 
v. Paxton, 1 Fed. (2d) 662, 664. ! 

The language used being plain, there is no room for 
construction, and to determine the purposes of! the 
legislation in any other way than by giving the statute 
its plain meaning would be nothing less than judicial 
legislation. Peak v. Reed, 58 App. D. C. 44, 24 Fed. 
(2d) 619. I 

“The primary and general rule of statutory 
construction is that the intent of the iawnjaker 
is to be found in the language that he has used. 
He is presumed to know the meaning of words 
and the rules of grammar. The courts haVe no 
function of legislation, and simply seek to ascertain 
the will of the legislator. It is true there are cases 
in which the letter of the statute is not deemed 
controlling, but the cases are few and exceptibnal, 
and only arise where there are cogent reasons for 
believing that the letter does not fully and ac- 
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curately disclose the intent.” United States v. 
Goldenberg , 168 U. S. 95, 102, 103. 

“A primary rule of construction is that the 
legislature must be assumed to have meant 
precisely what the words of the law, as commonly 
understood, import; and this must be said to be 
the fundamental and controlling rule of con¬ 
struction .Lemonius v. Mayer , 71 Miss. 514, 
521, 14 So. 33. 

The natural and obvious meaning that would be 
conveyed to a casual reader is that the petitioner, as 
an individual, a citizen of the United States residing 
in the Philippines, and deriving practically all his 
gross income from sources therein, is entitled to the 
benefits of the remedial provision if he satisfied the 
requirements of the first subdivision “or” if he satis¬ 
fied the requirements of the second subdivision. A 
different interpretation is not lightly to be adopted. 

“It is generally safe to reject an interpretation 
that does not materially suggest itself to the mind 
of a casual reader, but is rather the result of a 
laborious effort to extract from the statute a 
meaning which it does not at first seem to convey.” 
Shulthis v. MacDougal, 162 Fed. 331, 340; affirmed 
170 Fed. 529. 

The Board has, without pointing out any ambiguity 
in the language of the provision or any intent of Con¬ 
gress different from that literally expressed, in effect, 
construed “or” to mean “and” and thus arrived at 
the conclusion that the condition expressed in the 
third subdivision of Section 262 (a) must be satisfied, 
as well as the first. It failed, however, to point out 
any reason impeding a departure from the literal 
meaning of the w^ords used. The letter of a statute 
that is clear and unambiguous is not to be disregarded 






31 


in favor of a mere presumption of supposed policy 
(St. Paul , M. & M. R. Co. v. Phelps , 137 U. S. 528, 
536); and one who contends that a provision must not be 
read literally, must show either that there is some other 
section which cuts down or expands its meaning, or 
else that the provision itself is repugnant to the general 
purview. Lewis’ Sutherland Statutory Construction 
(2d Ed.), Vol. 2, p. 705. j 

The view’ urged by the respondent, and adopted! by 
the Board, can be supported only if it is possible to 
spell out some ambiguity in the language used,| to 
exhibit some definite intent of Congress to impose 
conjunctive requirements which w’ould justify a Sub¬ 
stitution of “and” for “or,” and to point out some 
absurd or impossible consequence which would flow 
from the application of the statute as it literally pro¬ 
vides. 


“It must be remembered that the w’ords ‘and’ 
and ‘or’ are in no sense interchangeable terms, 
but, on the contrary, they are used in the structure 
of language for purposes entirely different, i It 
must be assumed that the language of a statute 
is chosen with due regard to grammatical propri¬ 
ety, and therefore the courts are not at liberty 
to treat these words as interchangeable on a mere 
conjecture or according to their owm notions of 
expediency or policy. On the contrary, they 
should be taken in their strict and proper meaiiing 
when such a reading does not render the sense 
of the law dubious, and the substitution of One 
for the other is permissible only wflien the context 
makes it necessary to avoid an absurd or impossible 
consequence and to carry out the evident intention 
of the legislature.” Black on Interpretation of 
Law’s, 2d Ed., p. 228. 

“It is true that this word has sometimes been 
construed to mean ‘and,’ wrhen this was clearly 
necessary to give effect to some clause in a will 
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or some legislative provision. In such cases it 
has been forced out of its proper meaning to effect 
these purposes; but never to change a contract 
at pleasure. Indeed it seems to be an inaccurate 
expression to say that ‘or’ can ever mean ‘and.’ 
It should rather be said that, for strong reasons, 
and in conformity with a clear intention ‘or’ 
has been changed or removed, and ‘and’ substi¬ 
tuted in its place.” Douglass v. Eyre, 7 F. Cas. 
No. 4032, Gilp. 147. 

“You will find it said in some cases that ‘or’ 
means ‘and’; but ‘or’ never does mean ‘and’; 
unless there is a context which shews it is used 
for ‘and’ by mistake. * * * Suppose a testator 
said, ‘I give the black cow on which I usually 
ride to A. B.,’ and he usually rode on a black 
horse; of course the horse would pass, but I do not 
think that any annotator of cases would put 
in the marginal note that ‘cow’ means ‘horse.’ ” 
Morgan v. Thomas , 9 Q. B. D. 643, 645 (quot 
Taylor v. Taylor, 118 Iowa 407, 410, 92 N. W. 
71; Gilmores Est., 154 Pa. 523, 532, 26 A. 614, 35 
Am. S. R. 855, and cit. Warren Co. v. Booth, 81 
Miss. 267, 275, 32 S. 1000). 

While punctuation is subordinate to the text and 
can not control the plain meaning of a statute, yet it 
is nevertheless proper to note that the punctuation 
used supports rather than conflicts wdth a literal inter¬ 
pretation of the language here under consideration. 
The words “United States” in the last line of clause 
(1) are followed by a semi-colon. The word “and,” 
which follows the semi-colon, pertains to and is em¬ 
braced -within clause (2), relating to corporations, 
likewise ending with the words “United States” and 
terminated by a semi-colon. The word “or” follows 
the terminating semi-colon of clause (2), has no gram¬ 
matical place in clause (2) and clearly is a grammatical 
part of clause (3). 
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The Board has reached its conjunctive construction 
of clauses (1) and (3) by pure conjecture and assump¬ 
tion, grounded on its theory that no reason appears 
why clause (2) should be conjunctive with clause (1) 
and clause (3) should be disjunctive. The unanswerable 
reason for the distinction is that Congress has expressly 
so provided by connecting the second clause to th^ first 
by “and” and connecting the third by the different 
w T ord “or.” If the field of conjecture is to be the resort 
for solution, w'e are more justified in assuming that 
Congress meant exactly what it said than that it said 
what it did not mean. 

Although foreign to this inquiry, the Board suggested 
the question as to why Congress should have required 
domestic corporations to comply with the requirements 
of clauses (1) and (2), although (as we contend) re¬ 
quiring compliance with (1) only as to individual 
citizens. The answer, we suggest, may be that Congress 
did not intend to give the benefit of the section to cor¬ 
porations organized in the United States merely fdr the 
purpose of investing capital in the insular possessions, 
possibly through the ownership of stock or bon<jls of 
foreign corporations doing business there. It was in¬ 
tended, apparently, to require domestic corporations 
seeking the benefits of the act to engage directly in 
business in the islands, the assumption being the interest 
of American trade would be better served in this manner 
than by the mere investment of corporate funds in 
insular enterprises. The citizen, whether qualifying 
under (1) or (3) must have identified himself with the 
insular possessions by residence there. A citizen 
residing in one of the possessions and receiving 80 
percentum or more of his gross income from sources 
within it has evidently identified himself almost 
completely wdth its fortunes. If he is also engaged in 
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the “active conduct” of a business there, he is given 
a wider margin with respect to investments elsewhere 
from which part of his income may be drawn. 

Too, there is no impossible or absurd consequence 
flowing from a literal construction of the section wdiich 
would justify a substitution of “and” for “or.” On 
the contrary, as wre shall show’ hereafter, the conse¬ 
quence of the construction given the section by the 
Board would be that the clear intent of the Congress 
w’ould be defeated, and a burdensome absurdity not 
intended would result. 

It is seen that the object of the Congress w’as to 
remove the discriminatory burdens of taxation im¬ 
posed on Americans in the Philippines; that the Philip¬ 
pine legislature had requested that American residents 
of the Islands “be not subject to any income tax 
greater than that required of other residents of said 
islands” (ante, p. 15); that the Chairman of the Com¬ 
mittee on Ways and Means in reporting the original 
bill had stated its purpose to be to change the then 
existing law’ so that an American citizen or domestic 
corporation deriving income from foreign sources 
“wall be taxed substantially as non-residents,—i. e., 
only on income derived from sources within the United 
States” (ante, p. 17); that former President Taft, the 
first Governor-General of the Philippines, had vigor¬ 
ously maintained that relief must be accorded American 
“firms” in the Philippines (ante, p. 22); that the 
enormously greater taxes on individual Americans 
and American corporations in the Philippines, as com¬ 
pared to foreign individuals and foreign corporations 
on like amounts of income, was called to the attention 
of the Congress (ante, p. 16); that the Senate was 
anxious that “American capital there (in the Philip¬ 
pines) shall have a fair opportunity to compete” (ante, 
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p. 24); that the object was “to encourage American 
investments” in the Philippines (ante, p. 24), “to put 
the American business man on the same footing as the 
English business man” (ante, p. 25), and that the dis¬ 
criminatory difference existing, between the situation 


of an American in, say Ohio, and one in the Philippines 
(ante, p. 25), was sought to be removed. 

i 

The contention of the respondent, upheld by the 
Board, is that the w T ord “and” following clause (1) 
should be read as though it w^ere immediately followed 
by clause (3), thus treating clause (2) and the semicolon 
and the word “or” following it as though they did not 
exist. If Congress had intended what the Board 
believes it did, it would have been appropriate^ and 
more consistent with the careful system of indicating 
interrelation of clauses throughout the Revenue! Act, 
to designate the second and third clauses by letters 
instead of numbers. There are instances in the Act 


of such refinement of designation; see, for example, 
Sec. 213 (b) (4) (a), “or” (b), (c), “or” (d). 1 The desig- 


T^or other examples of the Congressional practice 
in using “and” and “or” throughout the Revenue 
Act of 1921 with nice regard for their precise grammati¬ 
cal distinction, see: 

Sec. 215 (a) (3); “or” (4) 

Sec. 217 (c) (4); “and” (5) 

Sec. 219 (a) (3); “and” (4) 

Sec. 223 (b) (1), “or” (2) 

Sec. 225 (a) (4); “and” (5) 

Sec. 230 (a); “ and ” (b) 

Sec. 236 (b); “and” (c) 

Sec. 402 (e); “and” (f) 

Sec. 403 (a) (3); “and” (4) 

Sec. 403 (b) (2); “ and ” (3) 

Sec. 500 (a); “and” (b) (1) “or” (2) 

Sec. 704, reenacting Sec. 3360 Revised Statutes,; sub¬ 
divisions (e) (1); “or” (2); “or” (3). 
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nation of the three clauses under Sec. 262 (a) as (1) (2) 
and (3) indicates that they are co-ordinate. The 
best that can be said, from respondent’s viewpoint, of 
the effect of the frame work 

(1) * * ; and (2); or (3) 

is that it perhaps lends some weight to the theory 
that there may be an ambiguity as to the function of 
“or.” It is our contention that no such ambiguity 
can be fairly said to exist; but the thought at once 
suggests itself that had Congress intended that cor¬ 
porations should satisfy the conditions of clauses (1) 
and (2) and that citizens should satisfy the conditions 
of both (1) and (3) it would have used the formula 

(1) * * *; and (2) * * *; and (3) * * * 

as it did with nice discrimination in Sec. 222 (a) (1); 
“and” (2); “and” (3); “and” (4). That would have 
shown such purpose unmistakably, and the method 
is so obvious that its avoidance fairly warrants the 
inference that the intention of Congress was otherwise. 

It is clear that the only absurd consequence to be 
envisioned is that flowing from the substitution of 
“and” for the word “or”; that the provision is clear 
and free from ambiguity and produces no absurdity 
in its literal sense; and that no perversion of its plain 
meaning by substitution of “and” for “or” can be 
justified under the established rules of construction. 
“Or” can not be read “and” merely for the purpose 
of putting more money in the Treasury. 

But if, under other circumstances, it were permissible 
to substitute “and” for “or” and thus to impose tw^o 
conditions to the benefits conferred, vdiere only one is 
expressed, the remedial character of the legislation 
requires a liberal construction in aid of the remedy 
intended, and prohibits a substitution which would 
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enlarge the conditions and so restrict the remedy as 
seriously to defeat the evident intent of the Congress. 

It is of course true that Congress could possibly 
defeat its own purpose by employing unequivocal 

i 

language it had not intended to use, but where, as 
here, the language employed seems clear, and, construed 
literally, produces the benefits the Congress intended 
to confer, we submit the act must be applied as written. 

Moreover, in substituting “and” for “or,” and thus 
rendering the first and third conditions of the section 
conjunctive, the Board has erred in law in a further 
material respect. The substitution is only justified, 
as we have seen, where some ambiguity or doubt exists. 
But, as this is a taxing statute, if a doubt exists it is 
not to be resolved against the taxpayer by a construc¬ 
tion imposing greater burdens on him that wpuld 
result from a literal construction, but the doubt is 
to be resolved in favor of the taxpayer. See United 
States v. Merriam, 263 U. S. 179, 187, 188, where Mr. 
Justice Sutherland, speaking the unanimous yoice 
of the Court, said: 

i 

i 

“On behalf of the government it is urged that 
taxation is a practical matter and concerns itself 
with the substance of the thing upon which: the 
tax is imposed rather than with legal forms or 
expressions. But in statutes levying taxes the liberal 
meaning of the words employed is most important 
for such statutes are not to be extended by implica¬ 
tion beyond the clear import of the language used. 
If the words are doubtful, the doubt must be resglved 
against the government and in favor of the taxpdyer. 
Gould v. Gould , 245 U. S. 151, 153, 38 Sup. ;Ct. 
53, 62 L. Ed. 211. The rule is stated by Ilord 
Cairns in Partington v. Attorney General, LJ R. 
4 H. L. 100, 122: 
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“ ‘I am not at all sure that in a case of this 
kind—a fiscal case— form is not amply sufficient; 
because, as I understand the principle of all 
fiscal legislation, it is this: If the person sought 
to be taxed comes within the letter of the law, 
he must be taxed, however great the hardship 
may appear to the judicial mind to be. On the 
other hand, if the crown, seeking to recover 
the tax, can not bring the subject within the 
letter of the law, the subject is free, however 
apparently within the spirit of the law the case 
might otherwise appear to be. In other words, 
if there be admissible in anv statute what is 

i v 

called an equitable construction, certainly such 
a construction is not admissible in a taxing 
statute, where you can simply adhere to the words 
of the statute.’ ” (Italics ours.) 

See also the decision of this court in Rudolph v. 
Potomac Electric Power Co., 58 App. D. C. 54, 24 Fed. 
(2d) 882, holding that taxing statutes are to be con¬ 
strued strictly in favor of the taxpayer and against 
the Government. 

It is respectfully submitted that either (1) the lan¬ 
guage of the section is clear and free from doubt, so 
that it must be interpreted literally, giving its usual 
and ordinary meaning to every word used, or (2), if 
there is a doubt as to its meaning, the Act being a 
taxing act, and remedial legislation in addition, the 
doubt must be resolved in favor of, and not against, 
this taxpayer. 

Accordingly, as it was found as a fact below that the 
petitioner met the requirements of the disjunctive 
subdivision (1) of Section 262 (a) (R. 26), we submit 
he is entitled to the benefit granted without further 
inquiry. 
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III. I 

i 

The Board’s conclusion that the amounts received 
by the appellant as distributions out of the earn¬ 
ings of the Benguet Consolidated Mining Co., on 
his interest therein, were “ dividends” received 
as a “ stockholder,” and therefore that the appel¬ 
ant had failed to satisfy the provisions of the third 
subdivision of Section 262 (a), was based upon 
the erroneous premise that the Benguet Consoli¬ 
dated Mining Company is a corporation, whereas 
it is a “ sociedad anonima, ” or partnership, consti¬ 
tuted under the civil law. 

I 

The Board of Tax Appeals found as facts the amounts 
and items of gross income received by the petitioner 
in each of the years 1920 to 1925, inclusive. (Folio 3jS.) 
Such findings show that during each of the years 1920 
to 1925, the petitioner received certain amounts | as 
salary and director’s fees as vice-president and director 
of the Benguet Consolidated Mining Company, and 
that during each of those years he also received certain 

i 

amounts as so-called dividends from the Bengiiet 
Consolidated Mining Company. The salary and 
director’s fees alone were not sufficient to constitute 
more than 50 per centum of his total gross income for 
any year, but the so-called dividends received by him 
from the Benguet Consolidated Mining Company, 
either alone, or together with such salary and director’s 
fees, constituted more than 50 per centum of his 
total gross income for each year. (See ante , p. 4.) The 
Board of Tax Appeals held that the amounts derived as 
dividends from the Benguet Consolidated Mining Com¬ 
pany were not derived by the petitioner from the active 
conduct of a trade or business on his “own account^” 
or as “an employee or agent of another,” saying: 
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“Having decided that the petitioner must satisfy 
subdivision (1) and (3) of Section 262, we must 
determine whether 50 per centum or more of his 
gross income was derived from the active conduct 
of a trade or business within the Philippine Islands 
‘ either on his own account or as an employee or 
agent of another/ 

“There is no doubt but that 50 per centum or 
more of the petitioner’s income was derived from 
within the Philippine Islands, but the bulk of 
his income was earned, not from the active con¬ 
duct of a trade or business on his ‘own account,’ 
nor as ‘an employee or agent of another,’ but as 
a stockholder of the Benguet Consolidated Mining 
Company.” (R. 36.) 

It is clear, therefore, that the Board, having held 
that the petitioner had satisfied the first subdivision, 
but must satisfy the first and third subdivisions of 
the section, took the view’ that the so-called dividends 
received from the Benguet Consolidated Mining Com¬ 
pany by the petitioner could not possibly constitute 
income “derived” by the petitioner from the “active 
conduct of a trade or business” by the petitioner 
“either on his ow’n account or as employee or agent 
of another.” The Board considered the Benguet 
Consolidated Mining Company to be a corporation 
and the dividends received by the petitioner to be so 
dissociated from the petitioner in his own proper 
person as to fall without the terms of the third sub¬ 
division. 

We believe that the Board’s premise, that the 
Benguet Consolidated Mining Company is a corpora¬ 
tion, while not of controlling importance, is incorrect. 
As showrn by the findings of fact of the Board, the 
Benguet Consolidated Mining Company was organized 
on June 30, 1903, as a sociedad anonima under the pro- 
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visions of Articles 151 to 159, inclusive, of Section 4 
of the Code of Commerce of Spain, promulgated! in 
Spain on January 1, 1886, and extended to the Philip¬ 
pine Islands on August 6, 1888, by royal decree. (R. 
22-24.) It was part of the substantive law in the 
Philippines in force when the United States acquired 
sovereignty of the Islands under the Treaty of Paris 
and is the antecedent law of the Islands, which, save 
as specifically modified by subsequent legislation! is 
still in effect and may be judicially noticed. Ponce v. 
Roman Catholic Church , 210 U. S. 296. The English 
translation of the provisions of the Articles of the Code 
of Commerce under which the Mining Company was 
organized is included in the findings of fact of the 
Board (R. 22-24), and certain of the provisions of the 
by-laws of the Company are also referred to therein 
(R. 24-25.) Subsequently to the time the United 
States took possession of the Philippine Islands, and 
up to the organization of the Benguet Consolidated 
Mining Company in 1903, there had been no legisla¬ 
tion modifying the provisions of the Spanish Code of 
Commerce or containing any provisions with respect 
to the organization and powers of commercial enter¬ 
prises in any form. 

On March 1, 1906, however, the Philippine C6m- 
mission (Public Laws, Yol. 1, pp. 224 et seq.), enaqted 
a Corporation Law (Act 1459). The repealing clause 
of that Act (Sec. 191) repealed the Code of Commerce 
relating to sociedades an'onimas , but provided that such 
organizations then in existence, of wdiich the Benguet 
Consolidated Mining Company was one, should con¬ 
tinue to be governed by the former law, 

“in relation to their organization and method of 
transacting business and to the rights of members 
thereof as between themselves. * * *” 


i 

! 
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This distinction between sociedades anonimas and 
corporations is recognized by Sec. 52 of the Philippine 
Insolvency Law (Act 1956), enacted May 20, 1909 
(P. I., Public Laws, Yol. 7, p. 256), by the provision 
therein contained that the statute should apply to 

1 “ corporations and sociedades anonimas. * * *” 

General and limited partnerships and sociedades 
andnimas are dealt with in the Code of Commerce 
(Book 2, Title I, Acts 116 et seq.), under the general 
heading of “Commercial Associations.” All of them 
upon registration in the Mercantile Register (Code of 
Commerce, Art. 17) became juridical entities entitled 
to sue and to be sued as such. The power to sue and 
be sued as an entity is not therefore a distinguishing 
attribute of the sociedad anonima in Philippine law, but 
one which it shares with other partnerships, civil and 
commercial. 

Prautch v. Hernandez , 1 Phil. Rep. 705. 

Compania Agricola , etc. v. Reyes , 4 Phil. 

Rep. 2. 

Neither is its right to issue shares, for that attribute 
also pertains to the limited partnership (Code of 
Commerce, Art. 160), and to some civil partnerships. 
Art. 1670 of the Civil Code in force in the Philippines 
(Civil Code of Spain with Philippine Notes, 4th Ed., 
Lawyer’s Co-op. Pub. Co.) provides that 

“Partnerships which on account of the purpose 
to which they are devoted are civil may adopt 
any of the forms recognized by the Code of Com¬ 
merce. In such cases the provisions shall be 
applicable to them in so far as they do not conflict 
with those of this code.” 
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A partnership organized for civil as distinguished 
from mercantile purposes may under this article be 
organized as a sociedad anonima, its capital all Repre¬ 
sented by share certificates and its affairs directed by 
an elected Board of managers, without thereby posing 
its character as a civil partnership. ( Compania Agri¬ 
cola v. Reyes, 4 Phil. Reps. 10.) Its members,! not¬ 
withstanding that form of organization, would be liable, 
pro rata, for its debts, a characteristic of all civil 
partnerships ( Manila R. R. Co. v. Salmon, 48 Phil. 
132) and of all mercantile partnerships excepi the 
mercantile sociedad anonima and the commanditary 
partnership (Code of Commerce, Art. 148) with respect 
to limited partners. 

The sociedad anonima, like all other forms of partner¬ 
ship authorized by the Civil Code and the Code of 
Commerce in force in the Philippines, is a creative of 
contract. It is created by the will of the partie^ who 
subscribe to its articles. It obtains no charter from the 
State. 

“ A corporation can not be created by mere agreement 
of the associates.” (Fletcher Cyc. of Corps., Yol 1, 
p. 16.) It can be created only by or under legislative 
authority. If created under general statutes it ts the 
granting by the proper officer of a certificate of in¬ 
corporation which gives life to the entity. The sociedad 
anonima, on the contrary, is the creature of contract. 
It requires no official affirmative action to give it being. 
It exists from the moment the document evidencing 
the agreement of its members is placed on file in the 
Mercantile Register (Code of Commerce, Art.! 119), 
a requirement equally applicable to other commercial 
associations. 

Nor is it necessary that the management of the 
sociedad anonima be committed to a board of directors, 
as is the case with respect to corporations organized 
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under American corporation laws. The Code of 
Commerce (Art. 185), merely provides that the mana¬ 
gers (Administradores) of the sociedad anonima shall 
be “ designated” by the partners (socios) in such manner 
as may be determined by the articles, by-laws, or 
regulations.” The fact that the managing board of 
the Benguet Consolidated Alining Company is called 
a board of directors is therefore a purely voluntary 
designation. The so-called directors are merely man¬ 
aging partners and it would be clearly permissible for 
the partners to vest the management exclusively 
and permanently in one or more such managers (ad¬ 
ministradores) . 

It is true, of course, that the sociedad anonima has 
many points of resemblance to the American corpora¬ 
tion. Its capital is divided into voting shares (Code 
of Commerce, Art. 151). It is a juridical entity (Civil 
Code, Arts. 35 and 36). But in Philippine law, juridical 

entitv is a characteristic of all commercial and indus- 
%/ 

trial associations organized as prescribed by the Codes. 

Prautch v. Hernandez , 1 Phil. Rep. 705. 

Compania Agricola , etc. v. Reyes , 4 Phil. 

Rep. 2. 

Ahd limited ability shares may be issued to represent 
the capital of limited partners in ordinary business 
partnerships—a form of organization known as the 
sociedad comanditaria por acciones (Code of Commerce 
Art. 160). 

It is seen that the Benguet Consolidated Mining 
Company, under the provisions of the Code of Com¬ 
merce under which it was organized, and in accordance 
with its by-laws (see Art. 156 of the Code of Com¬ 
merce and by-laws of the Company adopted on Feb¬ 
ruary 15, 1916 (R. 24) could delegate, and in fact did 
delegate, its management to five directors to be elected 
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yearly; that the petitioner was a vice-president! and 
director, and, with his associate, “actively conducted 
the operation of the Company from the time qf its 
rehabilitation through all of these taxable years.” 
(R. 26.) While the Benguet Consolidated Mining 
Company differs somewhat from general partnerships 
as known to the Common Law, it is a partnership 
organized in one of the forms authorized by the Spanish 
Code of Commerce in force in the Philippines] It 
more closely approximates a joint stock company 
than the corporation of American law. See 33 C. J. 
878, 888; Philippine Sugar Estates Development Cp. v. 
United States, 39 Ct. Cl. 225, 239. I 

The relation of the petitioner to the Benguet Con¬ 
solidated Mining Company was, we submit, that of 
a managing partner rather than of simply a stock¬ 
holder in a corporation. In fact the Board and the 
respondent do not question that if the petitioner 
stands in relation to the Benguet Consolidated Mining 
Company as a managing partner in the enterprise, 
he has satisfied the requirements of the third subdivis¬ 
ion of the section, but it is argued by the respondent, 
and the Board has adopted the view, that the petitioner 
is a mere stockholder or investor receiving a return 
on his investment in the form of dividends. 

As we shall show hereafter, even if the Benguet 
Consolidated Mining Company is considered to be the 
equivalent of a corporation, still the amounts received 
by the petitioner constitute gross income “derived” 
by him within the requirements and purview of the 
third subdivision, but we believe the respondent will 
concede that if the Benguet Consolidated Mining 
Company is not a corporation, there is no question 
but that the petitioner has satisfied the requirements 
of the subdivision. 
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IV. 

Even if it be held that, in addition to satisfying the 
provisions of the first subdivision of Section 262 
(a), which it is admitted the appellant did, he 
must also have satisfied the requirements of the 
third subdivision, in order to obtain the benefits 
of the section, it results as a matter of law from the 
facts found by the Board that fifty per centum or 
more of the appellant’s income during the taxable 
years, consisting of salary, bonus, director’s fees 
and so-called dividends paid to him by the Benguet 
Consolidated Mining Co., was derived from the 
active conduct by him of a trade or business either 
on his own account or as the agent or employee 
of another within the purview of the third sub¬ 
division. 

In this connection, it is important to note the precise 
language used in subdivision (3) of Section 262 (a). It 
requires simply that 50 per centum or more of the tax¬ 
payer’s gross income be “derived from the active 
conduct of a trade or business within a possession of 
the United States, either on his own account or as an 
employee or agent of another.” Thus, the taxpayer 
is not required to have conducted a sole proprietor¬ 
ship or partnership to satisfy the provision, for he may 
either have conducted an enterprise on his own account, 
or as an employee or agent of another, under the express 
language used. 

It was found as fact by the Board belo that the 
Code of Commerce (Art. 156) made the managers of 
a sociedad an'onima its agents (R. 23); that by its law r s 
the management of Benguet was delegated to its di¬ 
rectors (R. 24); that petitioner was a vice-president 
and director; that he was the largest shareholder 
and held the proxies of other shareholders sufficient 
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to give him absolute control; that he and his assqciate 
“ actively conducted the operation of the company 
from the time of its rehabilitation” in 1915 “through 
all of these taxable years,” and that, “In fact, they 
managed the properties for themselves and the other 
stockholders with much the same freedom as if ojvned 
by them personally.” (R. 26.) 

_ i 

It is showm by the facts found by the Board,, too, 
that the petitioner, as attorney for interested parties, 
actually organized the enterprise in 1903, at which; time 
he acquired an interest in it, augmented by later 
acquisitions, and became a director; that thereafter, 
when the company discontinued business in J911, 
he undertook, at the request of the Bank of the Philip¬ 
pine Islands, its then largest shareholder, to resuscitate 
it; that after considerable effort, extending over a 
period of years, the petitioner and an associate, his 
law clerk, raised sufficient capital, finally put the enter¬ 
prise back into active operation, and that during the 
interim, while operations were suspended, the peti¬ 
tioner and his associate personally paid the taxes and 
other necessary expenses to maintain the actuajl life 
of the enterprise. (R. 25.) It is established as ai fact 
that in 1915, when the enterprise had been rehabili¬ 
tated, the petitioner retired from the active practice 
of law’ and has since devoted all of his time and atten¬ 
tion to the affairs of the mine, with the exception of 
one temporary venture. (R. 25.) These facts bhow 
beyond controversy that during the taxable yearb and 
the required period prior thereto, the petitioner! was 
“ actively conducting a trade or business either on his 
own account or as an employee or agent of another.” 

There properly remains only to consider whether the 
dividends received by the petitioner on his interest 
in the enterprise were “derived” from such active 
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conduct of a trade or business, within the purview* of 
the section. The petitioner contends that the dividends 
wore so “derived,” even if the Board’s view be followed 
that Benguet was a corporation or in effect and sub¬ 
stance a corporation. 

“Derived” is the past participle of the verb “derive,” 
w T hich is a word of broad import, meaning “To receive, 
as from a source or origin; to obtain by descent or by 
transmission; to draw; deduce; obtain;—followed by 
from.” Webster’s New* International Dictionary. 

The word “derived,” as used with reference to the 
Federal tax on incomes, is of the very earliest origin 
and construction. It is found in the Sixteenth Amend¬ 
ment itself, which empowered Congress “to lay and 
collect taxes on incomes, from whatever source derived ,” 
writhout apportionment and without regard to any 
census or enumeration. It w*as defined by the Supreme 
Court in connection with its classic definition of 
income in Eisner v. Macomber , 252 U. S. 189, 207, 
as follows: 

“ 1 Derived - from - capital ’; ‘the gain - derived - 
from - capital ,’ etc. Here w*e have the essential 
matter: not a gain accruing to capital; not a 
growth or increment of value in the investment; 
but a gain, a profit, something of exchangeable 
value, proceeding from the property, severed from 
the capital, how*ever invested or employed, and 
coming in, being ‘derived’—that is, received or 
drawn by the recipient (the taxpayer) for his 
separate use, benefit and disposal—that is income 
from property.” 

i 

The word “derived,” used in its broadest meaning, 
has been employed by Congress in all the Revenue 
Acts in the definition of gross income as “gains or 
profits and income derived from any sources whatever.” 





! 


49 

(See Sec. B, Act of 1913; Sec. 2 (a), Act of Sept. 8, 
1916; Sec. 1200, Act of Oct. 3,1917; Sec. 213 (a)} Acts 
of 1918,1921,1924 and 1926; Sec. 22 (a), Act of 1928.) 

In the case of A. B. Kirschbaum Co. v. United States, 
43 Fed. (2d) 161, 162, affirmed 52 Fed. (2dj 602 
(C. C. A. 3d, Sept. 22, 1931), the courts were concerned 
wdth the question as to whether certain profits! were 
“derived” from or attributable to a war contract and 
therefore subject to tax at a higher rate than ordinary 
profits. The essential facts are fully stated, and the 
broad meaning given the word “derived” shown, in 
the opinion of the Circuit Court, which was as follows: 

i 

“This case turns on the question whether the 
income here in question met the statutory re¬ 
quirement of being 'derived from’ or 'attributable 
to’ a certain war contract dated April 18, il918, 
between the United States Government! and 
A. B. Kirschbaum Company, which contract 
provided for the latter making for the fprmer 
300,000 soldiers’ woolen coats. On Februajry 5, 
1919, the Government and the contractor cancelled 
the contract. At that time a large number of 
coats had been made and delivered and a jlarge 
number had not been made but w*ere either in 
process of making or material had been bought 
from which it was expected they w^ould be made. 
In pursuance of this settlement a written agreement 
was made by which the United States agreed 
and subsequently paid, as provided in such agree¬ 
ment, 'to the contractor the sum of One hundred 
nine thousand, six hundred fifteen dollars! and 
sixty cents ($109,615.60), which sum, together 
with payment for the finished articles of |work 
heretofore delivered to the United States and not 
yet paid for, shall constitute full and final compen¬ 
sation for articles of work delivered, services 
rendered, and expenditures incurred by thej con¬ 
tractor under the original contract.’ 
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“The case narrows down to the question whether 

the $109,615.60 received by the taxpayer fell 
within the noted statutory requirement, in that 
it was ‘ derived from' or is ‘attributable to’ the 
original war contract, or is to be regarded as 
income ‘derived from’ or ‘attributable to’ an 
independent contract, namely the award hereto¬ 
fore referred to. In that regard the Court below 
held: 

“ ‘The laws to be here construed impose 
a tax on incomes and a taxable income implies 
gains. These gains must have a source and 
the source which Congress had in mind was a 
vrar contract. Congress chose the phrases 
“derived from” and “attributable to” war 
contracts. Were the gains which came to the 
plaintiff “derived from” or “attributable to” 
the war contract into which it had entered? The 
Taxing officials and the Board of Tax Appeals 
held that they were, and we think they rightly 
so held. Clearly if there had been no such con¬ 
tract there would have been no gains. The truth, 
to which we agree , that the legal remedy of the 
plaintiff, if it had been compelled to enforce its 
contractual rights through and by an action at 
law, would have been upon the second contract, 
does not change the other truth that the source of 
gains recovered would have been the earlier war 
contract .’ 

“We agree with that view and therefore affirm 
the judgment.” (Italics ours.) 

Also see Lansill et al. v. Commissioner, 17 B. T. A. 
413, holding that the word “derived” found in the 
Revenue Acts and decisions under them carries a broad 
connotation. 

If its ordinary meaning be given to the word “de¬ 
rived,” there can be no question but that the dividends 
received by the petitioner from the Benguet Consoli- 





dated Mining Company were “derived” by him jfrom 
the “active conduct’ 7 by him of a trade or business 
within the Philippines “ either on his own account or 
as an agent or employee of another”; that is, they 
were “received,” “drawn” by him from, and had their 
“source” or “origin” in the active conduct of a business 
there, and that, paraphrasing the court’s language in 
the Kirschbaum case, supra, clearly if there had been 
no active conduct of the business, there would bave 
been no dividends, and indisputably he conducted 
the business. 

The Board of Tax Appeals seems to have taken the 
view that the “business” conducted by the taxpayer 
must have been a sole proprietorship in ordeii for 
the income in question to have been “derived” from 
such business within the purview of subdivision (3) 
of the section. There is no justification in the language 
of the section for that view, because the provision 
is plain that the taxpayer, in order to satisfy! the 
provisions of the section, may, and is only required 
to, conduct such business actively either on his own 
account or as the agent or employee of another, and 
the argument which follows seems hardly necessary. 
But, even under the most restricted interpretation 
which may be placed upon the language used, it seems 
unquestionable that the taxpayer has satisfied the 
provision. 

The accepted definition of a trade or business is 
that given by the Supreme Court in Flint v. $ tone 
Tracy Co., 220 U. S. 107, 171: 

i 

i 

“ 'Business’ is a very comprehensive term and 
embraces everything about which a person can be 
employed. Black’s Law Diet. 158, citing People 
ex rel. Hoyt v. Tax Comrs. 23 N. Y. 242, 244. 
'That which occupies the time, attention, and 
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labor of men for the purpose of a livelihood or 
profit/ 1 Bouvier’s Law Diet. p. 273.” 

The definition quoted has been followed by this 
Court in Deering v. Blair, 57 App. D. C. 367, 23 Fed. 
(2d) 975, 976. 

Of course a single, isolated transaction is not suffi¬ 
cient to constitute a business ( Goldberg v. Commissioner, 
59 App. D. C. 147, 36 Fed. (2d) 551; Pabst v. Lucas, 
59 App. D. C. 154, 36 Fed. (2d) 614); nor is the mere 
engaging in an enterprise for pleasure, exhibition, and 
social diversion, and not as a business for profit. 
Deering v. Blair, supra. As stated in the case of In re 
Mackey, 110 Fed. 355, 358: 

“The chief occupation or business of one, so 
far as worldly pursuits are concerned, is that which 
is of principal concern to him, of some permanency 
in its nature and on which he chiefly relies for 
his livelihood or as the means of acquiring wealth, 
great or small.” 

. 

The Board of Tax Appeals and the courts have 
frequently had occasion to determine what constitutes 
a trade or business within the accepted definition and 
upon particular facts. 

Under the provisions of the various Revenue Acts 
allowing net losses resulting from the operation of any 
trade or business regularly carried on by the taxpayer, 
to be used as deductions in determining the taxable 
net income of such taxpayers for a succeeding taxable 
year, the Board of Tax Appeals has considered a wide 
variety of cases and held losses to have resulted from 
the operation of a trade or business under many 
circumstances practically identical to those here 
presented. 
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In Ostenberg et al . v. Commissioner, 17 B. T. Aj 738, 
the taxpayer had investments in a wide range of Enter¬ 
prises, such as banks, laundries, farms, live stock, 
mining, oil, and water-saving devices, and in the stocks 
and bonds of many corporations. He divided his: time 
among the several enterprises in order to look j after 
his interests. His investments in stocks and bonds 
of the various enterprises, and his connections with 
those enterprises “ constituted his business and the 
source of his income,” and in the particular year he 
suffered a loss, which the Board held to have 'been 
one sustained in carrying on a trade or business, j 
In Anthony v. Commissioner, 20 B. T. A. 5, the tax¬ 
payer owned stock in several corporations, managed 
them, endorsed their obligations, and, as a result of 
the liquidation of one of them, suffered a loss, \Hiich 
the Board held constituted a loss resulting froih the 
operation of a trade or business regularly carried on 
by him. It said, among other things: 


* * * 


1923 


“The activities of petitioner in connection: with 
the organization and operation of these corpora¬ 
tions were closely related, each dependent [upon 
the other. In addition to a return on his investment 
in the stock of the corporations, he received as income 
a yearly salary * * * and a commission 
on the net profits of the several corporations; 

“The facts, in our opinion, show that in 
and for many years prior thereto, petitioner, in 
addition to being a corporate executive was en¬ 
gaged in organizing, financing and managing cor¬ 
porations carrying on a branch of the mercantile 
business. In this business he invested his money 
and devoted all his time. See T. I. Crane, supra, 
and Elmore L. Potter, supra. The loss of $34,142.26 
sustained by petitioner in 1923 on his investment 
in stock of Anthony Bros., Inc., is a 'net loss’ 
deductible in computing his net income for 1024.” 
(Italics ours.) 
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In Potter v. Commissioner , 18 B. T. A. 549, the tax¬ 
payer was actively interested as a stockholder and 
managing director in various corporations. In some 
instances he received a small salary. He sold out his 
stock in one of the companies at a considerable loss. 
The Board, holding that “In this enterprise he was 
not a mere investor, but made the business in which 
his funds were invested the subject of his personal 
and individual attention and effort/’ held that the loss 
was one resulting from operation of a trade or business 
regularly carried on by the taxpayer, and, therefore, 
could be used as a net loss to reduce his taxable income 
in a succeeding year. 

In Crane v. Commissioner , 17 B. T. A. 720, the tax¬ 
payer invested in the securities of many mining and 
equipment corporations and made loans to them. In 
some cases he acted as a salaried official, but in most 
cases he held no salaried position but closely supervised 
the management of the corporations and regularly 
devoted some part of his time to such management. 
In 1921 he sold the stock of some of the corporations 
mentioned and claimed the benefit of a net loss re¬ 
sulting from the operation of a trade or business reg¬ 
ularly carried on by him. The Commissioner claimed 
that the taxpayer’s sole business was that of a salaried 
executive officer of various corporations. This conten¬ 
tion the Board rejected, saying: 

“Respondent’s position is that petitioner’s 
sole business for the year 1921 was that of a 
salaried executive officer of various corporations. 
In reaching such a conclusion we think respondent 
failed to give sufficient consideration to petitioner’s 
other activities. 

“The evidence satisfies us that petitioner -was 
engaged in the business of financing mining and 
related corporations, and such financing involved 
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thorough investigation as a preliminary, and regu¬ 
lar supervision subsequent to the advancing of 
the money. This work took up all of his time 
with the exception of about one-half day a week, 
which w’as spent performing his duties as a sallied 
officer of two corporations. Petitioner derived profits 
from his business in two ways: first, the receipt 
of interest upon his loan, and, second, the receipt 
of dividends from and profits from the sale of capital 
stock. His losses resulted from the failure of debtor 
corporations to repay loans and from the sate of 
stock at a loss.” (Italics ours.) 


In Heaslet v. Commissioner, 23 B. T. A. 50, the tax¬ 
payer, who had considerable wealth, invested in| the 
stock, bonds and notes of the Signal Motor Truck 
Company in 1919. It appeared that he was an execu¬ 
tive officer and manager of the company and received 
a salary therefrom. In 1921 the company went into 
bankruptcy and he sustained a loss on account of his 
investment, and the question was whether the j loss 
sustained w'as incurred in a trade or business within 
the meaning of the act. The arguments there! ad- 
anced by the Commissioner and the decision ofj the 
Board are shown in the following excerpt from the 
Board’s opinion: 


“The respondent’s conclusion from the facts is 
that the petitioner’s business during the taxable 
year was nothing more than that of a corporate 
executive. This, we think, is too narrow a con¬ 
struction to be reached from the evidence. 

“Petitioner entered the automobile industry in 
its early stages, and until 1919 his activities Were, 
with a few’ exceptions, limited to engineering; and 
executive positions. Petitioner’s connection with 
the Studebaker Corporation as an officer |and 
stockholder was very profitable, and by 1919 he 
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had accumulated considerable wealth. He then 
started to design commercial cars with the inten¬ 
tion of organizing a corporation to produce cars 
of his design. Before he had an opportunity to 
fully carry out such plans, however, financial 
backers of the Signal Motor Truck Company 
approached him with a proposition to employ his 
time and capital in managing and financing the 
affairs of that corporation. This he did after 
assuring himself that the company could be 
placed on a paying basis with additional capital 
and able management. Concurrently with his 
investment of SI 16,000 in securities of the cor¬ 
poration, he was elected its president and general 
manager. Had the venture been successful, 
instead of a failure, he would have received a 
large return on his outlay of money and from his 
executive position. The failure of the corporation 
resulted in the loss of his investment and made 
him liable for liquidated damages. 

“This is not the case of a man making an in¬ 
vestment in securities of a corporation conditioned 
upon his appointment to a salaried executive 
position. In 1919 petitioner's knowledge of the 
automobile industry and financial standing was 
such that he was in a position where he could 
invest his capital and employ his time in an 
enterprise of his own selection. This he did by 
investing his money and taking the controlling 
executive position with the Signal Motor Truck 
Company. The investment and position were 
directly related, neither being independent of the 
other, managing the affairs of the corporation with 
the view of obtaining the largest possible return on 
his investment in its securities, was the principal 
business of petitioner in and for two years prior 
to 1921. 

******* 

“We think the loss sustained in 1921 was suffered 
in a business regularly carried on by petitioner. 
Elmore L. Potter, 18 B. T. A. 549; T. I. Crane, 
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17 B. T. A. 720; E . D. Anthony , 20 B. T. A. 5; 
Lawrence J. Montgomery , 17 B. T. A. 1308. The 
net loss provisions of the revenue acts are relief 
provisions and should be liberally construed. 
Edgar L. Marston, 18 B. T. A. 558. The stipu¬ 
lated amount thereof should be carried forward 
into 1922 and 1923 as a net loss to determine 
petitioner’s income-tax liability for those years.” 
(Italics ours.) 

i 

i 

I 

The Commissioner of Internal Revenue on August 
31, 1931, published his acquiescence in the Board’s 
decision in the foregoing case. See Internal Revenue 
Bulletin X, No. 35, of August 31, 1931, page 1. ! 

To the same effect are Baker v. Commissioner , 
17 B. T. A. 733; Averill v. Commissioner , 20 B. T. |A. 
1196, appealed from by the Commissioner, but appeal 
abandoned and docketed and dismissed by the Circuit 
Court for the Eighth Circuit on Commissioner’s 
motion on September 11, 1931; and Washburn jv. 
Commissioner , 51 Fed. (2d) 949 (C. C. A. 8, August 
11, 1931), reversing 16 B. T. A. 1091. I 

In the Washburn case, the taxpayer had organized 
a number of corporations and enterprises, invested his 
moneys in them, and managed them. In 1922 he 
sold stock in one of them at a loss of $112,699.11, and 
sought to carry the loss forward as a deduction, claim¬ 
ing that it was one resulting from the operation of a 
trade or business regularly carried on by him. The 
Circuit Court, in a very able opinion by Judge Kenyan, 
extensively reviewed the decisions of the Board apd 
the courts with respect to the question as to what 
constitutes a trade or business, and reached the same 
conclusion with respect to the case there presented that 
the Board reached in those hereinbefore cited and that 
we here urge. In the course of his opinion Judge 
Kenyon said: 
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“Much is said in argument as to petitioner 
being engaged solely in holding the securities of 
the enterprises in which he was interested, and 
that he was a mere investor receiving the ordinary 
returns of ownership. A party may have invest¬ 
ments in corporate stock, have no particular 
occupation, and live on the return of his invest¬ 
ments. That w’ould not constitute business 
under the statute in question. He may however 
take such an active part in the management of the 
enterprise in which he has investments as to amount 
to the carrying on of a business.” (Italics ours.) 

The view taken by the court, in the language quoted, 
is in accordance with the decisions of the Supreme Court 
and other courts in the cases involving the question 
as to whether corporations are liable to the capital 
stock tax imposed on the privilege of carrying on or 
doing business. In those cases it has uniformly been 
held that w T here a parent corporation owning the stock of 
subsidiary corporations and receiving dividends thereon, 
takes an active part in the management and direction 
of the subsidiaries, it is carrying on or doing business. 
Edwards v. Chile Copper Co ., 270 U. S. 452; Phillips 
v. International Salt Co., 274 U. S. 718; Chevrolet Motor 
Co. v. United States, 64 Ct. Cl. 211, certiorari denied, 
277 U. S. 585; Ward Baking Co. v. United States, 66 
Ct. Cl. 456, certiorari denied, 50 Supreme Court, 18. 

Within the rule laid down in the cases cited, w^e sub¬ 
mit that the petitioner, who actually organized the 
Benguet Consolidated Mining Company and became 
a director in it; who resuscitated it and financed it 
when it vras inactive; who personally advanced the 
moneys to pay its taxes and to maintain its existence 
as an enterprise when it had no funds; who, after its 
rehabilitation, has at all times been a director and 
officer of it; who, with his associate, as found by the 
Board, has actually conducted its business through 
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all these taxable years; who was its largest stockholder 
and held proxies giving him absolute control during 
all these taxable years; who retired from the practice 
of law and devoted practically his exclusive time and 
attention to the affairs of the enterprise; wdiose chief 
concern and means of acquiring wealth, and practi¬ 
cally entire source of income during all these years 
has been the Benguet Consolidated Mining Compajny, 
has “derived 77 income from that company in the fckm 
of salaries, director's fees and dividends out of! its 
earnings, from the active conduct of a trade or business 
either on his own account or as the agent or employee 
of another, within the purview of Section 262 (a) of 
the Act. 

i 

In this connection, vre wish to emphasize our con¬ 
tention that although we believe it to have bben 
showm that the Benguet Consolidated Mining Company 
is not a corporation, but a partnership under the 
Spanish law, very similar to a joint stock compajny, 
our conclusions would be equally sound were it !ad- 
mittedly a corporation. The intention can not reason¬ 
ably be imputed to Congress to limit the benefit^ of 
Sec. 262 to those Americans who might engage in 
enterprises in the Philippines solely as individual 
proprietors or in partnerships constituted under the 
common law rather than under the civil law. It is 

j 

certain, we submit, that Congress intended the phrase 
“income * * * derived from the active conduct; of 
a * * * business 77 to have a broader meaning than 
earned income, winch phrase is discriminatingly em¬ 
ployed in other sections of the Act. The purposd of 
Sec. 262 (a) (3) is to include income from capital in- 
vested in the business, as well as from personal service 
therein, provided that the relation of the citizen to 
that business is that of direct participation in j its 
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“active conduct” and not that of a mere investor. 
There is nothing in the words of Sec. 262 and nothing 
in the evident purpose thereof to indicate that the form 
of the organization of the business is of any importance. 
If the citizen’s relation to the business is that of a 
“mere investor”—if he takes no part in its active 
conduct—he does not satisfy the condition of clause 
(3) even if he is a partner or the sole individual owner; 
on the other hand, if he engages in “active conduct” 
of the business, the derivation of so much of his in¬ 
come therefrom as is attributable to his investment 
is exactly the same whether it takes the form of di¬ 
rect enjoyment by an individual owner, of distribution 
to a partner, or of dividends to a stockholder. The 
fundamental error of the decision of the Board, it is 
submitted, lies in its disregard of this purpose of the 
section. The Board finds (R. 26) that petitioner and 
Beam operated the affairs of the mining company as 
though it were theirs exclusively. The findings leave 
no room for doubt that the success attained is due to 
devotion of their time and attention to the “active 
conduct” of its affairs. The Board denies petitioner 
the benefit of the section because their participation 
in the benefits of their “active conduct” of the business 
came to them in the form of dividends on stock. The 
utterly untenable character of the distinction becomes 
apparent if it is considered that, upon the Board’s 
theory, if petitioner and his associates were to convert 
the present sociedad anonima into a common law 
partnership, with no change in the “active conduct” 
of the business, they would unquestionably be per¬ 
mitted to enjoy the benefits of the section. The 
Board denies them these benefits only because of their 
adoption of a form of organization analogous to that 
of the business corporation. If petitioner were a 
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Frenchman or a Filipino he could avail himself of the 
corporate form of business without being penalized 
by discriminatory taxation. Why should he be denied 
the advantages enjoyed by other residents of j the 
Philippines, native and foreign, merely because he is 
an American citizen? 

Our treaty with Japan (37 Stat. 1504) grants to 
Japanese subjects lawfully resident in the United States 
the right to “carry on trade * * * and do anything 
incident to or necessary for trade upon the same terms 
as * * *” our own citizens. The executive authorities 
of California contended that this did not confer hpon 
Japanese subjects in California the right to organize 
a corporation for the exercise and enjoyment of the 
privileges secured by the Treaty. This contention 
was denied by the State court (Tashiro v. Jordan , 
201 Calif. 236) and its action was affirmed byj the 
Supreme Court of the United States (,Jordan v. Tashiro , 
278 U. S. 123, 130). The Supreme Court said: j 

“It w r ould be difficult to select any single agency 
of more universal use or more generally recognized 
as a usual and appropriate means of carrying on 
commerce and trade than the business corpora¬ 
tion. And it would, we think, be a narrow inter¬ 
pretation indeed which, in the absence of restric¬ 
tive language, would lead to the conclusion that 
the Treaty had secured to the citizens of Japan 
the privilege of engaging in a particular business, 
but had denied to them the privilege of conducting 
that business in corporate form.” 

Now, what is the consequence of the construction 
adopted by the Board? It is simply this: The American 
must satisfy the provisions of both the first and third 
clauses of Section 262 (a), and, in order to satisfy the 
third subdivision, he must embark his capital in 

i 
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enterprises in the Philippines in a sole proprietorship 
or partnership and in no event in a corporation or a 
sociedad anonima, because his dividends from a cor¬ 
poration or a sociadad anonima can not possibly satisfy 
the Board’s construction of the third clause. The 
absurd result is thus reached that only foreigners and 
Filipinos can successfuly employ the corporate form 
of enterprise in the Philippines, for the foreigner and 
the native only can receive the dividends subject solely 
to the Philippine tax, and the American is the only 
non-native of the Islands who must pay both the local 
taxes there imposed on such dividends and those of the 
country of his origin imposed thereon. With the ex¬ 
tended debates in Congress on the matter, with the 
continued reference in those debates and in the reports 
of its committees to “American corporations” and 
“ foreign corporations,” to the encouragement of 
“American investments” and the like, it stretches 
credulity to the breaking point to be asked to believe 
that the consequences flowing from the Board’s con¬ 
struction wras ever intended or imagined by Congress 
to result from the Act. 

We might safely assume it as a positive fact, were it 
not also demonstrated by the legislative history of the 
Section, that Congress never intended to restrict the 
benefits of the Section to such American citizens as 
would forego the w*ell known corporate form of busi¬ 
ness activity in the Philippines. The corporate form 
of business activity is of such general use throughout 
the civilized world and so approved a method of 
embarking capital in enterprise, carrying with it the 
advantages of efficient administration and limited 
liability, that it appears perfectly absurd to be asked 
to follow the result of the Board’s view and, first, to 
construe “or” to mean “and,” and thus to require the 





63 


satisfaction by individual Americans in the Philippines 
of the requirements of both subdivisions (1) and (3), 
and, second, then to hold, as the Board has held^ in 
effect, that no individual American who employs his 
capital in the Islands in a corporate form of enterprise 
and receives dividends in return, can possibly satisfy 
the requirements of subdivision (3). The consequejnce 
of the Board’s view is that the individual American 
utilizing the corporate form of enterprise will remain 
subject to the same discriminatory burdens of bpth 
Philippine and Federal taxation that Congress sought 
to remove, whilst at the same time his alien and Filipino 
competitors in the Islands, employing the same efficient 
corporate form of investment and enterprise, iare 
subject to the comparatively small Philippine tax 
without any liability of aliens to their home govern¬ 
ments. 

Now, let us assume that during the years 1919, 1920 
and 1921 the appellant, in partnership with two other 
resident Americans, had been engaged, in Mahila, 
in the business of importing and selling American 
machinery and that their principal competitor was a 
partnership, engaged in the same business, composed 
of an Englishman, a Frenchman and a Filipino. Let 
us assume that the members of each of the two fiijms 
have no income other than the profits of their businesses 
and are all devoting their time and attention exclusively 
to the interests of their respective concerns. Under 
Section 262 it is unquestionable that the Americans 
w’ould not be liable to income taxation by the Federal 
Government. They, and their foreign competitors, 
would alike be subject to the Philippine income tax 
only—they compete upon an equal footing. Now 
let us further assume that in 1922 both firms decided 
that it would be to their advantage to incorporate 
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under the Philippine law and do so. As directors and 
joint managers of their respective corporations, the 
former partners continue to devote their time and 
energy to the “active conduct” of their businesses. 
They maintain a controlling interest by stock owner¬ 
ship, but obtain additional capital for expansion by 
selling a minority interest in the capital stock. Each 
of the former partners continues to derive his entire 
income from the same business as before and from the 
same sources; but their income (save for nominal 
salaries) is received in the form of dividends on their 
shares. Nevertheless, under the appealed ruling the 
taxation equality between the Ajnerican firm and its 
foreign competitor has come to an end. The foreigners 
and the Filipino continue to pay only the Philippine 
income tax on their dividends from the Philippine 
corporation; but the Americans are required to pay 
in addition the Federal income tax. This is because 
the respondent holds that Section 262 requires that 
the Americans shall not only derive 80 per centum of 
their income from Philippine sources but must also 
derive 50 per centum of it from the “active conduct 
of a trade or business”; and that the management of 
a corporation and their investments in it by its con¬ 
trolling shareholders does not constitute a compliance 
with the latter condition because the results of that 
management are received in the form of so-called divi¬ 
dends. The Americans, respondent holds, must either 
submit to the handicap of an increased taxation which 
places their foreign and native competitors at an ad¬ 
vantage, or forego the benefits of the corporate form of 
organization. The purpose having been shown to 
place Americans in the Philippines on the same footing 
as Filipinos and aliens, a construction of the section 
should not be adopted which will deprive Americans 
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of the benefits of the section and subject them to 
taxes on dividends received under circumstances like 
those here presented, when their alien and native 
competitors are not subject to like taxation by their 
countries of origin. The provision is clearly shown to 
be remedial in character, and a construction which 
will advance the remedy intended is required, even 
if the construction must be a liberal one. Prather v. 
United States , 9 App. D. C. 82; Lauer v. District of 
Columbia, 11 App. D. C. 453, 457; Tyler v. Messenger 
Co., 13 App. D. C. 267, 268; Schooner “H. E. Thomp¬ 
son” v. Martin, 16 App. D. C. 222, 225; United Stdtes 
ex rel. Givens v. Work, 56 App. D. C. 330, 331, 13 Fed. 
(2d) 302, 303; Work v. Chestatee Corp., 54 App. D. C. 
380, 383, 298 Fed. 839, 842. 

The Bureau of Internal Revenue has maintained 
the same position that the appellant here maintains 
when the question was one as to whether the citizen 
was subject to a tax imposed on income derived froih a 
trade or business. 

Section 201 of Title II of the War Excess Profits 
Tax law for 1917 provided additional taxes, called 
“Excess Profits Taxes,” to be levied, collected and 
paid for each taxable year on incomes of corporations, 
partnerships or individuals, and provided that the 
tax should “apply to all trades or businesses of what¬ 
ever description.” In regulations promulgated for the 
administration of that Act (See Article 8, Treasury 
Department Regulations 41), the Bureau provided; 

“In the case of an individual, the terms ‘trade/ 
‘business,’ and ‘trade or business’ comprehend 
all his activities for gain, profit, or livelihood, 
entered into with sufficient frequency, or occupy¬ 
ing such portion of his time or attention as to 
constitute a vocation, including occupations and 
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professions. When such activities constitute a 
vocation they shall be construed to be a trade or 
business whether continuously carried on during 
the taxable year or not, and all the income arising 
therefrom shall be included in his return for 
excess profits tax. 

“In the following cases the gain or income is 
not subject to excess profits tax, and the capital 
from which such gain or income is derived shall 
not be included in 'invested capital’; (a) gains 
or profits from transactions entered into for 
profit, but which are isolated, incidental, or so 
infrequent as not to constitute an occupation, 
and (b) the income from property arising merely 
from its ownership, including interest, rent, and 
similar income from investments, except in those 
cases in which the management of such investments 
really constitute a trade or business.^ (Italics ours.) 

The last clause of the quoted Article specifically 
approved and promulgated as a matter of Departmental 
construction the view here proposed by the appellant, 
approved by the Eighth Circuit in the Washburn case, 
supra , and by the Board of Tax Appeals in the cases 
cited ante , and seems more recently to have been again 
publicly recognized by the Commissioner of Internal 
Revenue as the correct view by reason of his acquies¬ 
cence, hereinbefore noted, in the decision of the United 
States Board of Tax Appeals in the Heaslet case, supra. 

It seems to us that the rule should work both ways 
and that the Government should not classify income 
of the kind here involved as income derived from a 
trade or business for the purpose of collecting excess 
profits taxes, and, on the other hand, contend that the 
income is not that class of income when the question 
is one as to whether the taxpayer is entitled to the 
benefit of a section giving relief to Americans deriving 
their income from the active conduct of a trade or 
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business in the Philippine Islands in competition with 

i 

aggressive foreign interests. 

It is perfectly obvious that there is positively no 
case which can be presented in which an American 
citizen, who invests his capital and devotes his exclusive 
and continuous time and attention to enterprise in 
corporate form in the Philippines and derives his chief 
support and livelihood therefrom, i. e., makes such 
active conduct of the enterprise and management of 
his interests his ‘ 1 business,” can satisfy the requirements 
of the third sub-division of Section 262 (a), if this 
petitioner has not satisfied those requirements on the 
facts disclosed in this record. 

We have sought to treat the matter exhaustively 
because this is a case of first impression and of decisive 
importance to every American citizen engaging j his 
capital in enterprise in our insular possessions in com¬ 
petition with aggressive foreign interests. 

i 

i 

CONCLUSION. ! 

i 

| 

In conclusion, we respectfully submit that subdivis¬ 
ions (1) and (3) of Section 262 (a) are clearly disjunc¬ 
tive provisions; that, as the taxpayer was held by the 
Board and is admitted to have satisfied the first sub¬ 
division, he is entitled to the relief granted without 
further inquiry; that if there is any doubt upon bhe 
question of whether the provisions are disjunctive: or 
conjunctive, the remedial character of the legislation 
and its character as part of a taxing statute require a 
resolution of the doubt in favor of the appellant; that 
if, however, the provisions be held to be conjunctive, 
the appellant has satisfied not only the requirements 
of the first subdivision, as found by the Board, but 
also those of the third subdivision, either under the 
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liberal construction permitted in aid of the remedy 
intended by the Congress, or under a strict construc¬ 
tion, and that the decision of the United States Board 
of Tax Appeals should be reversed. 

Respectfully submitted, 

Frederick C. Fisher, 
Albert S. Lisenby, 

1016 Munsey Building, 
Washington, D. C. 

Attorneys for Appellant. 
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the United States Board of Tax Appeals (Ri 28- 
37) and is reported in 23 B. T. A. 378. j 

JURISDICTION 
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This case involves income taxes for the vears 11922 

V 

and 1923 in the respective amounts of $l,265.6p and 
$11,648.35, and is taken from a decision of the 
Board of Tax Appeals entered May 26, 1931. ! (R. 
37.) The case is brought to this court by petition 
for review filed September 30, 1931 (R. 38), pur¬ 
suant to a stipulation of the parties (R. 3$) in 
accordance with the provisions of Sections 1001- 
1003 of the Revenue Act of 1926, c. 27, 44 St^t. 9, 
109,110. 
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QUESTIONS PRESENTED 

1. Is a citizen of the United States, a resident of 
the Philippine Islands, required to satisfy both of 
the conditions set forth in subdivisions (1) and (3) 
of Section 262 (a) of the Revenue Act of 1921, re¬ 
quiring that 80 per centum or more of his gross 
income must be derived from sources within a pos¬ 
session of the United States, and also that 50 per 
centum or more thereof must be derived from the 
active conduct of a trade or business within a pos¬ 
session of the United States either on his own ac¬ 
count or as an employee or agent of another, in 
order to be entitled to the benefits of said section ? 

2. Granting that appellant must meet the re¬ 
quirements of both subdivisions (1) and (3) of 
Section 262 (a) of the Revenue Act of 1921, did 
the Board err in failing to find that 50 per centum 
or more of appellant’s gross income for the years 
1922 and 1923 was derived from the active conduct 
of a trade or business within a possession of the 
United States either on his own account or as an 
employee or agent of another % 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 2. That when used in this Act— 
***** 

(2) The term “corporation” includes asso¬ 
ciations, joint-stock companies, and in¬ 
surance companies; 

Sec. 262. (a) That in the case of citizens 
of the United States or domestic corpora- 
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tions, satisfying the following conditions, 
gross income means only gross income from 
sources within the United States— 

(1) If 80 per centum or more of the gross 
income of such citizen or domestic corpora¬ 
tion (computed without the benefit of! this 
section) for the three-year period ifinne- 
diately preceding the close of the taxable 
year (or for such part of such period im¬ 
mediately preceding the close of such tax¬ 
able year as may be applicable) was derived 
from sources within a possession of the 
United States; and 

(2) If, in the case of such corporation, 50 

per centum or more of its gross income (com¬ 
puted without the benefit of this section) for 
such period or such part thereof was derived 
from the active conduct of a trade or busi¬ 
ness within a possession of the United 
States^ ctlS \ 

(3) If, in the case of such citizen, 50 per 
centum or more of his gross income (jcom- 
puted without the benefit of this section) for 
such period or such part thereof was derived 
from the active conduct of a trade or busi¬ 
ness within a possession of the United States 
either on his own account or as an employee 
or agent of another. 

(b) Notwithstanding the provisions of 
subdivision (a) there shall be included in 
gross income all amounts received by such 
citizens or corporations within the United 
States, whether derived from sources within 
or without the United States. 
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\ Treasury Kegulations 62: 

Art. 1135. Citizens of the United States 
deriving income from sources within a pos¬ 
session of the United States. —The gross in¬ 
come of a citizen of the United States (1) 80 
per cent or more of whose gross income 
(computed without the benefit of this article) 
for the three-year period immediately pre- 
! ceding the close of the taxable year (or for 
such part of such period immediately pre¬ 
ceding the close of such taxable year as may 
be applicable) was derived from sources 
within a possession of the United States, and 
(2) 50 per cent or more of whose gross in¬ 
come (computed without the benefit of this 
article) for such period or such part thereof 
was derived from the active conduct of a 
trade or business within a possession of the 

United States, either on his own account or 

* 

as an employee or agent of another, means 
only gross income from sources within the 
United States. For a determination of the 
income from sources within the United 
States, see section 217 and articles 311-329. 

Art. 1501. Person. —The statute recog¬ 
nizes three chief classes of persons, to wit, 
individuals, partnerships, and corporations. 
Corporations include associations, joint- 
stock companies, and insurance companies, 
but not partnerships properly so called. A 
taxpayer is any person, trust, or estate sub- 
\ ject to tax. 

Art. 1502. Association. —Associations and 
joint-stock companies include associations, 
common-law trusts, and organizations by 
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whatever name known, which act or do busi¬ 
ness in an organized capacity, whether cre¬ 
ated under and pursuant to State laws, 
agreements, declarations of trust, or other¬ 
wise, the net income of which, if any, i§ dis¬ 
tributed or distributable among the mem¬ 
bers or shareholders on the basis of the capi¬ 
tal stock which each holds or, where th^re is 
no capital stock, on the basis of the propor¬ 
tionate share or capital which each has or 
has invested in the business or property of 
the organization. A corporation which has 
ceased to exist in contemplation of law but 
continues its business in corporate form is 
an association or corporation within the 
meaning of section 2, but if it continues its 
business in the form of a trust, it becomes 
subject to the provisions of section 219L 
Art. 1503. Association distinguished from 
partnership .—An organization the member¬ 
ship interests in which are transferable 
without the consent of all the members, how¬ 
ever the transfer may be otherwise restrict¬ 
ed, and the business of which is conducted 
by trustees or directors and officers without 
the active participation of all the members 
as such, is an association and not a part¬ 
nership. A partnership bank conducted like 
a corporation and so organized that the 
interests of its members may be transferred 
without the consent of the other members is 
a joint-stock company or association wdthin 
the meaning of the statute. A partnership 
bank the interests of whose members! can 

i 

not be so transferred is a partnership, j 
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STATEMENT OF EACTS 

For the purposes of this case, the petition for 
review is based entirely upon the findings of fact 
of the board, which mav be summarized as follows: 

The appellant, an individual, is a citizen of the 
United States, and has resided at Manila, Philip¬ 
pine Islands, since 1898. He was a member of the 
bar of the Islands and engaged in the active prac¬ 
tice of the law there from 1903 to 1915. (R. 22.) 

In 1903, the appellant, as attorney for a group of 
interested parties, organized the Benguet Consoli¬ 
dated Mining Company, as a “sociedad anonima” 
under the provisions of Article 151 to 159, inclusive, 
of Section 4 of the Code of Commerce of Spain, 
which was in force in the Islands at that time. The 
business of this company was the mining and mill¬ 
ing of gold in the subprovince of Benguet. (R. 
22, 25.) 

Upon organization, appellant became a director 
of the company, but in 1903 owned a small interest, 
which was augmented by later acquisitions. In 
1911 the business of this company w T as discontinued 
and when the principal owner failed in business, 
his interest in the company was acquired by the 
Bank of the Philippine Islands, his largest creditor. 
During or about 1913 the Bank of the Philippine 
Islands, by its president, urged the appellant to 
interest himself in the property. At first, appel¬ 
lant failed to raise the necessary funds. Finally, 
the bank requested the appellant to make another 
attempt to finance and promote the operation of the 
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property, which resulted in the submission ol the 
proposition by one Beam to the bank, in which the 

i 

appellant participated silently, whereby the!said 
Beam would raise a certain sum of money with the 
understanding that the bank would extend an over¬ 
draft to the company for a certain amount, Which 
was accepted. (R. 25.) 

The necessary funds were raised, a mine superin¬ 
tendent was employed, machinery was purchased, 
and in 1915 the mill resumed operations, ^ibout 
this time, appellant retired from the law practice 
and devoted all of his time and attention to the af¬ 
fairs of the company, with the exception of one 
temporary venture. (R. 25.) ** 

Beam, who had been a law clerk in appellant’s 
law office resigned and after the company became 
rehabilitated, became its secretary. In 1918 he be¬ 
came its president, while appellant served as! vice 
president and director during all the years from 
1920 to 1923. (R. 25-26.) I 

i 

Appellant has been the largest shareholder and 
Beam the second largest since 1917, and appellant 
has held the proxies of other stockholders to the ex¬ 
tent of more than two-thirds of the entire outstand¬ 
ing shares. Both appellant and Beam hav£ ac¬ 
tively conducted the operation of the company from 
the time of the rehabilitation through all thei tax¬ 
able years, and have managed the propertied for 
themselves and the other stockholders with much 

j 

the same freedom as if owned by them personally. 

Beam was absent from the Philippines in 192() and 


i 
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the appellant from some time in 1921 until the lat¬ 
ter part of 1922, when Beam was again absent. 
During Beam’s absence, appellant conducted the 
business of the mine alone. (R. 26.) 

During 1922 the company had outstanding 
1,000,000 shares of common stock which was in¬ 
creased in October, 1933, to 2,000,000 shares by rea¬ 
son of a stock dividend. The company had from 
150 to 200 stockholders, the number of shares 
owned by appellant and his family during 1922 and 
1923 being as follows (Fol. 38): 


. . 

Shares 

September 

December 

Appellant. 

73,295 

100,257 

204,514 

Mrs. John \V. Haussermann. 

77,100 

78.000 


Francis Haussermann. 

4,000 

4.000 

iwEZ 

John W. Haussermann, Jr. 

3,000 

3,000 

1 

6,000 


The appellant in filing his income tax returns 
for the years 1920 to 1923, inclusive, reported the 
following amounts as received from the Benguet 
Consolidated Mining Company (Fol. 38) : 



1920 

1921 

1922 

1923 

Salary and director’s fees and bonus as 
vice president and director of Benguet 
Consolidated Mining Co. 

$2,791.94 

12,225.21 

$447.80 

3, 591.21 

$1,000.00 

18,15S. 69 

$12,821.94 

68,052.62 

Dividends from Benguet Consolidated 
Mining Co. 

Total income from Benguet Con¬ 
solidated Mining Co... 


15,017.15 
11,041.94 

4,039.01 

1,277.36 

19,158.69 

1,436.57 

80,874.56 
4, 742.75 

Other income 1 . 

Total income... 

26,059.09 

5,316.37 

20,595.26 

85,617.31 



1 A portion of this “other income” was apparently derived from sources in the Philippines 
otherwise than from the Benguet Consolidated Mining Co. and thus was considered in 
determining whether the appellant satisfied section 262 (a) (1). but it is not claimed that any 
portion of it was derived from the active conduct of a trade or business within the meaning 
of section 262 (a) (3). 
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The Board of Tax Appeals determined that more 
than 80 per centum of appellant’s total income was 
derived from sources within a possession of the 
United States. 

In addition to the foregoing findings of facts, 
the Board incorporated in its findings the English 
translation of Articles 151 to 159, inclusive, of Sec¬ 
tion 4 of the Code of Commerce of Spain, finder 
which the Benguet Consolidated Mining Company 

was organized (R. 22-24), to which refereiice is 

•* 

made, a statement of them being omitted herein. 

The Board also found (R. 24) that the by-laws 
of this company adopted at the annual meeting of 
the stockholders held at Manila, Philippine Is¬ 
lands, on February 15, 1916, refer to the conipany 
as the u corporation”; Article I of the by-law^ pro¬ 
vides that the management of the corporatioii shall 
be delegated to five directors, who shall servje one 

vear and until their successors are elected and 
* 

qualified. Article II provides for the election of 
directors, how vacancies shall be filled, and for a 
special meeting of the stockholders in case the 
membership of the Board shall fall below the mum- 

i 

ber necessary for a quorum . Articles III and V 
provide how and when regular and special meet¬ 
ings of the Board should be held. Articles IV and 

VII provide what shall constitute a quorum |of di¬ 
rectors and stockholders, respectively. Article VI 
provides for the voting of stock by proxy. Article 

VIII designates the officers of the corporation and 
their terms of office. Article IX provides hdw the 
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stock certificates should be signed. Article X reads, 
“The stock of the Corporation shall at all times 
be nonassessable.’’ Articles XI, XII, XIII, XIV, 
and XV prescribe the duties of the various officers. 
Article XVI provides that “The corporation shall 
have a seal which shall be circular in form, the 
words, ‘Benguet Consolidated Mining Company’ 
appearing at the sides and top of same, a star ap¬ 
pearing at the bottom, and words ‘Manila, P. I.’ 
in the center.” 

The Board held that the amounts received by the 
appellant during 1920, 1921, 1922, and 1923 from 
the Benguet Consolidated Mining Company besides 
the amounts received as salary, director’s fees and 
bonus, were received as dividends, and, therefore, 
were not derived from the active conduct of a trade 
or business within a possession of the United States 
either on his own account or as an employee or 
agent of another. Based on such findings, the 
Board held the appellant was not entitled to the 
benefits of Section 262 of the Revenue Act of 1921 
and that the appellee was correct in so holding. 
The appeal is filed from that decision. 

SUMMARY OP ARGUMENT 

Section 262 (a) of the Revenue Act of 1921, as 
it stands requires that a citizen of the United States 
desiring to claim the benefit of Section 262 (a) 
shall satisfy the requirements of subdivision (3); 
namely, that 50 per cent of his gross income shall 
be derived from the active conduct of a trade or 
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business within a possession of the United States 
in addition to satisfying subdivision (1). But if 
necessary in order to carry out what was undoubt¬ 
edly the intention of Congress “or” between sub¬ 
divisions (2) and (3) may be read as “and” so 
that the provision may be so construed. 

The legislative history of the provision discloses 
that Congress intended that a citizen satisfv both 
conditions just as a corporation is required to 
satisfy both subdivision (1) and (2). 

The regulations of the Treasury Department 
have consistently so construed this provision 'and 
the same provisions of subsequent acts and (Con¬ 
gress by reenacting the same provision has given 
implied legislative approval to that construction. 

It is not disputed that appellant satisfied the 80 
per cent limitation of subdivision (1). But biore 
than 50 per cent of his income during the years 
1920 to 1923, inclusive, was derived not from oper¬ 
ating a business, but from dividends from the Ben- 
guet Consolidated Mining Company, a “sociCdad 
anonima” engaged in mining in the Philippine 
Islands. Appellant apparently did not raise! the 
question before the Board as to whether that com¬ 
pany was a corporation or a partnership and the 
Board assumed it to be a corporation. In any event 
the record discloses that it was of the nature bf a 
joint-stock company, possessed many of the attrib¬ 
utes of a corporation and should be treated &s a 
corporation under the Federal tax laws and regu- 
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lations. It is not material how it is regarded by 
the Philippine courts. 

The income which the appellant received as divi¬ 
dends from this source was not derived from the 
active conduct of a trade or business in the Philip¬ 
pines. It can not be considered that he was oper¬ 
ating the business of a corporation, the corporation 
being a separate entity. Moreover, while he was 
vice president and director of the corporation, he 
received salary for those services and dividends 
were paid to him because of his ownership of stock 
in the company and not because of his services. 
He was absent from the Philippines during a large 
part of two of the years involved and his income 
from dividends was not reduced on that account. 

Accordingly, the appellant did not derive 50 per 
cent or more of his gross income from the active 
conduct of a trade or business in the Philippine 
Islands and is not entitled to the benefits of Sec¬ 
tion 262 (a). 

ARGUMENT 

I 

In order to be entitled to the benefits of Section 262 (a) of 
the Revenue Act of 1921, the appellant must satisfy not 
only the requirements of subdivision (1) of that section 
but also those of subdivision (3) 

The Board found as a fact, and the appellee ad¬ 
mits, that for the three-year period preceding the 
close of the taxable years in question, 80 per 
centum or more of appellant ’s gross income was de¬ 
rived from sources within the Philippine Islands, a 
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possession of the United States. Therefore, the 
requirements of subdivision (1) of Section 262 (a) 
of the Revenue Act of 1921 have been satisfied, and 
unless appellant is compelled to also meet the re¬ 
quirements of subdivision (3) of this section 1 , he is 

clearly entitled to the benefits of the sectiod. 

; 

Appellant contends that since Congress has used 
the word “and” to separate subdivisions (1) and 
(2) and the word “or” to separate subdivisions 
(2) and (3), that he is compelled to meet either the 
requirements of paragraph (1) or (3), and having 
met the requirements of paragraph (1) he is en¬ 
titled to the benefits of the section. In other words, 
he argues that paragraphs (1) and (3) should be 
read in the disjunctive or alternative form, and 
that having met the conditions of (1) he is ebtitled 
to the benefits of the section. 

In taking this position appellant relies upon 
what he conceives to be the purpose of Congress as 
disclosed by legislative history leading up to the 
enactment of the provision (Br. 11-26) and then, 
having had recourse to such aids in determining the 
intent of the statute, argues that it is clear and un¬ 
ambiguous and hence that the w T ords employed 
should be given their literal meaning, citing Peak v. 
Reed, 58 App. D. C. 44, 24 F. (2d) 619 (Br. 29); 
St. Paul dec. Railway Co. v. Phelps, 137 U.j S. 528 
(Br. 31); United States v. Merriam, 263 U.j S. 179 
(Br. 37). | 

We accept the principle of those decisions, but 
question the extent to which they aid the taxpayer 


117538 - 32 - 
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in this ease. We submit that whether Section 262 
be considered solely from the standpoint of the 
language employed or whether in construing the 
provision aid be sought in the reports of the com¬ 
mittees of Congress which drafted it, only one con¬ 
clusion may be reached, namely, that in order to 
claim the benefits of Section 262 (a), a taxpayer 
must satisfy the requirements of both subdivision 

(1) and subdivision (3). 

Section 262 (a) provides as follows: 

That in the case of citizens of the United 
States or domestic corporations, satisfying 
the following conditions, gross income means 
onlv gross income from sources within the 
United States— 

(1) If 80 per centum or more of the gross 
income of such citizen or domestic corpo¬ 
ration (computed without the benefit of this 
section) for the three-year period imme¬ 
diately preceding the close of the taxable 
year (or for such part of such period im¬ 
mediately preceding the close of such tax¬ 
able year as may be applicable) was derived 
from sources within a possession of the 
United States; and 

(2) If, in the case of such corporation, 50 
per centum or more of its gross income (com¬ 
puted wfithout the benefit of this section) for 
such period or such part thereof was derived 
from the active conduct of a trade or busi¬ 
ness within a possession of the United 
States; or 

(3) If, in the case of such citizen, 50 per 
centum or more of his gross income (com- 
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i 

puted without the benefit of this section) for 
such period or such part thereof was derived 
from the active conduct of a trade or business 
within a possession of the United States 
either on his own account or as an employee 
or agent of another. 

In considering the above provisions, the first fact 
of importance to be noted is that to which the Board 
called attention in its opinion as follows (R. 3$-34) : 

j 

Grammatically, there are several distinct 
thoughts expressed, but there is but onp com¬ 
plete sentence involved which include^ from 
the beginning of subdivision (a) downjto the 
end of subdivision (3) thereunder, Which 
ends with a period. Therefore, all pf the 
language included within that sentence, 
although set out in separate subsections, and 
divided by semicolons, must be read together 
in order to grasp the true meaning thereof. 

The section begins with the clause 4 ‘that in the 
case of citizens of the United States or doiinestic 

i 

corporations, satisfying the following conditions, 
etc.” This shows Congress was dealing witjh two 
classes of taxpayer, citizens of the United States 
and also domestic corporations. Then follows, 
without a period, but with only a dash, subdivision 
(1) which provides “if 80 per centum or mpre of 
the gross income of such citizen or domestic Corpo¬ 
ration * * * was derived from sources within 

a possession of the United States;”. In thi$ sub¬ 
division Congress is still dealing with the same two 
classes of taxpayers, to wit: citizens of the United 
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States and domestic corporations. This subdivi¬ 
sion is concluded by the insertion of a semicolon 
after the words “United States’’ and then follows 
the word “and”, thus indicating that the sentence 
has not been concluded. 

Then follows subdivision (2) which begins “If, 
in the case of such corporation, 50 per centum or 
more of its gross income * * * was derived from 
the active conduct of a trade or business within a 
possession of the United States;”. In this part 
of the sentence Congress is dealing with only one 
of the two classes of taxpayers, that is, domestic 
corporations; and is making no provision as to the 
other class, that is, citizens of the United States. 
Subdivision (2) is concluded by the employment of 
a semicolon after the words “United States” and 
then follows the word “or”, thus again indicating 
that the sentence has not been concluded. 

i 

Subdivision (3) immediately follows. It ex¬ 
presses another condition, “If, in the case of such 
citizen, 50 per centum or more of his gross income 
* * * was derived from the active conduct of a 
trade or business within a possession of the United 
States either on his own account or as an employee 
or agent of another.” Subdivision (3) is then con¬ 
cluded by the use of the period. In this subdi¬ 
vision, we find that Congress is dealing with only 
one of the two classes of taxpayers set forth above, 
namely, a citizen of the United States, omitting 
the other, namely, a domestic corporation. 
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A literal interpretation of the section, therefore, 

i 

can lead to but one conclusion, and that is that a 
domestic corporation must meet the requirements 
of subdivisions (1) and (2), and a citizen of the 
United States must satisfy the requirements of both 
subdivisions (1) and (3). To state it differently, 
subdivision (1) applies to both classes of taxpayers, 
while subdivision (2) applies to only one andj sub¬ 
division (3) applies to the other. That explains 
why Congress used the word “and” to subdivide 
(1) and (2) and the word “or” to divide (2) and 

(3). | 

Furthermore, if Congress meant that these! sub¬ 
divisions should be interpreted disjunctively lor in 
the alternative, both classes of taxpayers mujst be 
in position to meet the requirements of any ope of 
the three subdivisions, but a domestic corporation 
can not satisfy subdivision (3) and the citizen of 
the United States can not meet the requirements 
of subdivision (2), because subdivision (3) de a * s 
only with the “citizen” and subdivision (2) deals 
only with the “domestic corporation.” Counsel 
for the taxpayer realizes this because he inferen- 
tially admits (Br. 33) that a domestic corporation 
must meet both the requirements of subdivision 
(1) and (2). To accept appellant’s position, Would 
in effect be to delete the word “and” between sub¬ 
divisions (1) and (2) and substitute the word “or.” 

This, of course, violates a strict and literal con- 

. 

struction of the section. 


i 
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As Congress was dealing with two classes of tax¬ 
payers and as both types were embraced in sub¬ 
division (1), while subdivision (2) dealt with only 
one class and subdivision (3) with the other, we 
consider that Congress has properly employed 
“and” between subdivisions (1) and (2) and “or” 
between subdivisions (2) and (3). In other words 
(2) and (3) are alternative in the sense that the 
one or the other applies according to the classifica¬ 
tion of the taxpayer. 

Accordingly, we do not concede the correctness 
of the appellant’s argument that it is necessary 
to read “or” between (2) and (3) as “and” in 
order to construe the statute as requiring a citizen 
of the United States to satisfy both subdivision (1) 
and (3) of Section 262 (a). 

It is pointed out, however, that the courts do 
not hesitate to disregard the literal meaning of the 
word “or” or to substitute “and” in order to carry 
out the intent of the law-making bodv. In United 
States v. Fisk, 3 Wall. 445, 447, this court said: 

In the construction of statutes, it is the 
duty of the court to ascertain the clear inten¬ 
tion of the legislature. In order to do this, 
courts are often compelled to construe “or” 
as meaning “ and ” and again “ and ” as 
meaning “or.” 

See also Long v. Palmer, Smith & Co., 16 Pet. 
65, 69; Union Insurance Co. v. United States, 6 
Wall. 759, 764; Union Cent. Life Ins. Co. v. Skipper 
(C. C. A. 8th), 115 Fed. 69, 72; Northern Comnier - 
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j 

i 

i 


ciixl Co. v. United States (C. C. A. 9tli), 21t Fed. 
33, 36; Dayton Brass Castings Co. v. 267 

Fed. 872, 879; Sutherland, Statutory Construction, 
2nd Ed., Sec. 397; Ayers v. Chicago Title & Trust 
Co.. 187 Ill. 42; Vicksburg S. & P. Railway Co. v. 
Goodenough, 108 La. 442. 

We submit that it is clear from the statute! itself 
that Congress intended to extend the benefits of 
Section 262 only to those citizens who were actively 
engaged in business in the Philippine Islands and 
not to those who merely derived income from ihvest- 
ments there, irrespective of their place of residence. 

If there were any doubt as to the intention of 

i 

Congress the doubt would be removed by consider- 
ing the legislative history of the bill as it is!given 
in the Board's opinion. (R. 30-33.) j 

In the first place the enactment of the provision 
followed agitation in the Philippines for amend¬ 
ments of the revenue act which would place Ameri¬ 
can citizens residing in the Philippines on thp same 
footing in respect to taxation as citizens of j other 
countries residing there. Pursuant to this agita¬ 
tion the Philippine legislature adopted a resolution 
(R. 30) asking Congress to amend the law sp that 
American citizens who were “bona fide residents” 

I 

of the Islands should not be subject to any income 
tax greater than that required of other residents. 
The comments on the bill quoted in the Bpard’s 
opinion show that this was the object Congress 
had in mind. 

! 

i 

i 

i 

i 

i 

i 

i 

i 


20 


The provision as it originally appeared in the 
House bill provided that “foreign traders” and 
“foreign trade corporations” should be taxed only 
upon income from sorces within the United States 
and defined the term “foreign trader” as follows 
(R. 30-31) : 

The term “foreign trader” means a citi¬ 
zen or resident of the United States or do¬ 
mestic partnership, (1) 80 per centum or 
more of whose gross income for the three- 
year period ending with the close of the tax¬ 
able year (or for such part of such period 
immediately preceding the close of the tax¬ 
able year as may be applicable) was derived 
from sources without the United States as 
determined under section 217, and (2) 50 
per centum or more of whose gross income 
for such period or such part thereof was de¬ 
rived from the active conduct of a business 
without the United States either on his own 
account or as the employee or agent of 
another. 

The provision was subsequently changed to its 
present form after amendments had been made in 
the Senate. The Statement of the Managers on 
the part of the House, which appears in the Con¬ 
ference Report on the bill, C. R. No. 486, 67th Cong., 
1st Sess., p. 14, contains the following (pp. 14-15): 

Amendments Nos. 8, 9, 157, 385, and 561: 
The House bill provided that in the case of 
a “foreign trader” or a “foreign-trade cor¬ 
poration” gross income, for the purposes of 
income tax, means only gross income from 
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sources within the United States, and defines 
“foreign trader” to mean any citizen ot resi¬ 
dent of the United States or domestic! part- 

i 

nership 80 per cent or more of whose! gross 
income is derived from sources withojit the 
United States and 50 per cent or more of 
whose gross income is derived from the active 
conduct of a business without the United 
States; and similarly defines 4 4 foreign' trade 
corporation,” including within the definition 
only domestic corporations. Senate amend¬ 
ments Nos. 8 and 9 strike out these defini¬ 
tions and amendments Nos. 157 anfi 385 
strike out the provision limiting the j gross 
income of foreign traders and foreignftrade 
corporations to gross income from sources 
within the United States; but Senate atnend- 
ment No. 561 inserts a new section (sec. 262) 
containing similar provisions applicable 
only to citizens of the United Stafes or 
domestic corporations, 80 per cent orj more 
of whose gross income is derived from 
sources within a possession of the United 
States, and 50 per cent or more of whose 
gross income is derived from the active con- 
duct of a trade or business within a posses¬ 
sion of the United States, with the additional 
qualification that there shall be included in 
the gross income of such persons all amounts 
received within the United States, whether 
derived from sources within or without the 
United States. The House recedes from its 
disagreement to amendments Nos. 8, 9, 157, 
and 385, and recedes from its disagreement 
to amendment No. 561, with an amendment 
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making clerical changes, and providing that 
the term “possession'’ shall not include the 
Virgin Islands. 

Accordingly, the legislative history of the pro¬ 
vision clearlv shows that Congress intended for 
citizens to meet both the 80 per cent and the 50 
per cent conditions. The one deduction which can 
legitimatelv be drawn from this source is that Con- 
gress desired this section to be remedial legislation 
to assist and relieve the American taxpayer in his 
competition with aliens in our possessions, by plac¬ 
ing them, so far as Federal taxation was concerned, 
upon an equal footing. The American taxpayer 
includes both the individual citizen and the domes¬ 
tic corporation. There can be no question but that 
the American corporation must meet the require¬ 
ments of both subdivisions (1) and (2) for the word 
“and” is used. Therefore, before the corporate 
taxpayer is entitled to the benefits of Section 262, 
not only must 80 per cent or more of its gross in¬ 
come be derived from sources within the Philippine 
Islands, but 50 per cent or more must be derived 
from the active conduct of a trade or business with¬ 
in the Philippines. But, to accept the interpreta¬ 
tion of the statute as placed upon it by the appel¬ 
lant, it must be considered that Congress in respect 
to the American corporation required it to satisfy 
the conditions both as to return on capital invested 
and income from business, while in the case of the 
American individual, he need only satisfy the re- 
quirement a« to return on capital regardless of 
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whether any part of such income was derived from 
the active conduct of a business. Certainly Con¬ 
gress, in enacting legislation of this character, 
never intended any such discrimination ^gainst 
two classes of American taxpayers. 

The administrative construction of the statute 
has consistently opposed this discrimination^ 
Section 262 appeared for the first time in the 
Revenue Act of 1921. Pursuant to authority given 
in that Act, the Treasury Department promulgated 
Articles 1135 and 1136, Regulations 62, holding that 
a citizen of the United States was entitled to the 

i 

benefits of Section 262 if he met the requirements 

j 

of subdivision (1) and (3), and a domestic jcorpo- 
ration, if it met the requirements of (1) and (2). 
Congress reenacted Section 262 without chajnge in 

j 

the Revenue Acts of 1924 and 1926 and similar 
provisions as Section 251 of the Revenue Act of 
1928. Subsequent regulations of the Treasury De¬ 
partment have uniformly required that a citizen of 
the United States must satisfy the requirements of 
both subdivisions (1) and (3). See Articles 1135 
and 1136 of Regulations 65 and 69, Article liB5 and 
Article 1131 of Regulations 74. j 

We therefore invoke the well-accepted rule of 
statutorv construction that where a certain inter- 
pretation has been placed upon a statute by those 
charged with its administration, and Congress has 
reenacted the statute without change, then such in¬ 
terpretation, if fair and reasonable, represents the 


i 

i 
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intention of Congress. Brewster v. Gage, 280 U. 
S. 327 and eases cited. 

In Commonwealth Commercial State Bank v. 
Lucas, 41 F. (2d) 111, this court said (p. 113): 

In the present case, the contemporaneous 
and continued interpretation by the Treas¬ 
ury Department was both equitable and 
reasonable, and apparently met with the ap¬ 
proval of Congress, as otherwise we must as¬ 
sume there would have been a change in the 
wording of the statute. There is no cogent 
reason for now adopting the more technical 
interpretation which the Board has placed 
upon the statute. * * *. 

The appellant relies also upon the rule that 
where the interpretation of a statute is doubtful, 
it must be construed liberally in favor of the tax- 

j 1 

payer and strictly against the Government. (Br. 
37-38.) While this is the general rule, yet it is 
not applicable to all parts of tax laws. Since Sec¬ 
tion 262 is permissive—provision for relief—it is 
in the nature of a grant of privilege or benefit— 
an exception to the rigid requirements imposed 
generally. Such being the case, and presupposing 
a necessity for statutory interpretation, the rule is 
that its provisions shall be construed, not as counsel 
suggests, but in a manner diametrically opposed 
thereto—strongly in favor of the Government and 
against the taxpayer. Hannibal & St. Joseph 
Railroad Co. v. Missouri River Packet Co., 125 U. S. 
260; Swan & Finch Co. v. United States, 190 U. S. 
143; Cornell v. Coyne, 192 U. S. 418; Lewellyn v. 
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Harbison (C. C. A. 3rd), 31 F. (2d) 740; Riverdole 
Co-op. Creamery Ass’n v. Commissioner (C.| C. A. 
9th), 48 F. (2d) 711. 

The general requirement is that all American 
taxpayers, corporate or individual, must return all 
of their gross income. To omit any is a grant of 
privilege. Therefore, using the language employed 
in the Swan case, supra, “where a privilege is 
granted any doubt is resolved in favor of the Gov¬ 
ernment.” Hence, the rule invoked by thg tax¬ 
payer does not aid his case. 

We submit, therefore, that whatever the language 
of the statute itself, its legislative history and con¬ 
sistent administrative interpretation all support 
the construction of the statute which requires the 
appellant to satisfy the conditions of both Subdi¬ 
vision (1) and (3). | 

II I 


Fifty per centum or more of appellant’s gross income was 
not derived from the active conduct of a trade or busi¬ 
ness within a possession of the United States either on 
his account or as an employee or agent of another 


The appellant’s income tax returns for the! years 
1920 to 1925 show that the most of his income came 
to him as dividends from the Benguet Consolidated 
Mining Company (R. 26, Folio 38), and that dur- 

i 

ing those years they constituted more than ^0 per 
centum of his gross income. Under those circum¬ 
stances the Board held, that the bulk of his income 
was earned not from the active conduct of a! trade 
or business on his own account or as an employee 
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or agent of another but as a stockholder of this 
company, and, therefore, appellant did not satisfy 
the conditions prescribed in subdivision (3) of Sec¬ 
tion 262 (a). 

Appellant argues first that the Board erred in 
assuming that Benguet Consolidated Mining Com¬ 
pany was a corporation, when in law and in fact it 
is a partnership organized under the Code of Com¬ 
merce in force in the Philippine Islands and that his 
relation to it was that of “a managing partner rather 
than of simply a stockholder in a corporation” 
(Br. 45) ; secondly, even if it be held that this 
company is a corporation, then the dividends paid 
to appellant by the company were derived from the 
active conduct of a trade or business within the 
Philippine Islands either on his own account or as 
an employee or agent of another. 

Our position is that for Federal tax purposes the 
Benguet Consolidated Mining Company was a cor¬ 
poration and not a partnership and that an indi¬ 
vidual deriving more than 50 per cent of its in¬ 
come from dividends paid by a corporation does 
not satisfy the requirements of Section 262 (a) (3). 

At the outset we desire to call attention to the 
fact that there is some doubt as to whether the 
appellant should be permitted to raise the question 
as to whether the Benguet Consolidated Mining- 
Company is a partnership or a corporation at this 
time. 

In the statement attached to the defieiencv notice 

%/ 

(R. 10) the Commissioner determined that the 
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amounts received from the Benguet Consolidated 

Mining Company were dividends received froin a 

corporation. Neither in his original petition !(R. 

3-7) nor in his amended petition filed with j the 

Board of Tax Appeals did the appellant claim that 

the Commissioner erroneously determined this 

company to be a corporation. So far as the record 

shows no evidence was offered to prove that it was 

not a corporation, unless it be considered that the 

provisions of the Code of Commerce having t6 do 

with “societa anonima” and the bv-laws of! the 

* 

company which the Board incorporated in its find¬ 
ings were introduced for that purpose. (R. 22425.) 
But there is nothing in either from which I the 
Board was obliged to find that the Benguet Com¬ 
pany was not a corporation. On the contrary* the 
provisions and by-laws cited would be more charac¬ 
teristic of corporations than of partnerships. 
Clearly both the Board’s findings and its opinion 
indicate that the Board assumed that the Benguet 
Company was a corporation rather than a partner¬ 
ship and based its decision wholly on the fact that 
the bulk of his income was derived as a stockholder 
of that company and that such income can npt be 
considered as having been derived from the abtive 

i 

conduct of a trade or business. 

Under such circumstances it appears that the 
taxpayer failed to sustain the burden of proving 
that the Benguet Company was not a corporation 
and that no question as to that element of thb case 
can be raised at this time. The taxpayer is in the 


i 


I 

position of having failed to prove one of the essen¬ 
tial elements of his case and must take the conse¬ 
quences. Burnet v. Houston, 283 U. S. 223; Bur¬ 
net v. Sanford & Brooks Co 282 U. S. 359; 
Reinecke v. Spalding, 280 U. S. 227; Lucas v. Kan¬ 
sas City Structural Steel Co 281 U. S. 264. 

But assuming that the question is raised, we sub¬ 
mit that for the purpose of determining the ques¬ 
tion here involved the Benguet Company was a 
corporation and not a partnership. 

i ' 

In this connection counsel for appellant has ad¬ 
vised us of his intention to bring to the court’s 
notice a decision rendered by the Court of First 
Instance of Manila, December 28,1931, in an action 
brought by Fred M. Harden, and other stockhold- 

i 

ers of the Balatoc Mining Company against the 
Benguet Consolidated Mining Company, the Bala¬ 
toc Mining Company, the appellant and others for 
the purpose of having annulled a certificate of 600,- 
000 shares of stock of the Balatoc Mining Com¬ 
pany issued to the Benguet Consolidated Mining 
Company. 

The action was based on the theory that the 
Benguet Consolidated Mining Company was a 
mining corporation or at least that the provisions 
of the corporation law making it unlawful for any 
mining corporation to be in anywise interested in 
any other mining corporation were applicable to 
that company. The court dismissed the complaint. 
The court found that the Benguet Consolidated 
Mining Company was organized as a sociedad 
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anonima in June 24, 1903, prior to the enactment 
of the Philippine Corporation Law and that it had 
never exercised the option subsequently accorded 
by Section 75 of the Corporation Law (Act No. 
1459 of March 1, 1906) of organizing itself into a 
corporation and was registered as a copartnership. 
It held that a “sociedad anonima” was not k cor¬ 
poration as that term is defined in their corporation 
law since it had no charter and was not created 
by law but by agreement. 1 Hence it concluded that 
the company was not restricted by the statute pro¬ 
hibiting a mining corporation from acquiring an 
interest in another mining corporation. 

We submit that this court is not bound by that 
decision of a Court of First Instance holding that 
for the purpose of a certain Philippine statute the 
Benguet Consolidated Mining Company is Inot a 
corporation. The question in this case is whether 

i 

the appellant satisfies the requirements of Section 
262 (a) (3) of the Revenue Act of 1921; that is, 
whether within the meaning of Section 262 (a) (3) 
he derived 50 per cent or more of his gross income 
from the active conduct of a trade or business 
either on his own account or as agent or employee 
of another. 

That question in turn is dependent in part! upon 
whether the distributions which appellant received 

1 There are other cases in which such organizations have 
been referred to as corporations by the Philippine Courts. 
Enriquez v. Enriquez , 12 Phil. 380; Mead v. McCulloch , 21 
Phil. 95. 
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were dividends paid by a corporation or earnings 
from a partnership. 

We consider that the latter issue can not be de¬ 
cided by reference to Philippine laws and decisions 
relative to the classification of “sociedad anonima” 
since the Federal tax law and the decisions under 
it have established their own criteria as to wdiat 
constitutes a corporation. 

Section 2 (2) of the Revenue Act of 1921 defines 
the term “ corporation” to include “ associations, 
joint-stock companies and insurance companies.” 
Article 1502 of Regulations 62, supra , promulgated 
under this provision defines the term as including 
organizations which act or do business in an organ¬ 
ized capacity, whether created by State laws, 
agreements, declarations of trust, or otherwise, the 
net income of which is distributable on the basis of 
the capital investment in the business. Article 1503, 
supra, distinguishes between partnerships and 
organizations the membership interests in which are 
transferable without the consent of all the mem¬ 
bers and the business of which is conducted as if 
it were a corporation and characterizes such organ¬ 
izations as associations to be treated as corpora¬ 
tions under the statute. See Hecht v. Halley, 265 
U. S. 144. 

It is settled that for the purpose of determining 
whether an enterprise is to be regarded as an asso¬ 
ciation or partnership under the Federal revenue 
laws it is immaterial that it is an unincorporated 
joint-stock association which is treated as a part- 
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nership under state law. Burk-Waggoner Oil 
Assn. v. Hopkins, Collector, 269 U. S. 110. 

Measured by the test of the law and the regula¬ 
tions, we think it clear that the Benguet Condpany 
was a corporation. The Board found (R. 24-25) 
that the management of the business was in the 
hands of a Board of Directors which could only 
meet as required by the by-laws, that it had corpo¬ 
rate officers regularly elected and shares of stock. 
It is designated as a corporation in its by-law^ and 
has a corporate seal. (R. 24.) Under Article 153 
of the Code of Commerce the liability of each piem- 
ber for its losses was limited to the funds 
contributed. 

i 

Even the decision of the Court of First Instance 

l 

supports the view that it is a corporation, If the 

I 

test of the statute and regulations is to be applied, 
for the court found that the “sociedad anonima” 
has an exact counterpart in the joint-stock com¬ 
pany of English and American law, with the added 
peculiarity that it has juridical personality.! The 
only difference which it found between these organ¬ 
izations and corporations as constituted under 
Philippine law was the lack of a charter, dvhich 
would not be material under the definition of cor¬ 
porations in the Federal tax law. I 

Accordingly, the dividends received by this ap¬ 
pellant were not derived from the active conduct 
of a trade or business, but came to him solejly by 
reason of his capital investment in the capital stock 
of the corporation. Appellant’s counsel \jrould 
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have this court ignore the corporate entity of the 
Benguet Consolidated Mining Company, and say 
that the business of this company was in fact the 
business of this individual and, therefore, that all 
money derived from the company, whether by way 
of salary, director’s fees, dividends, etc., was from 
the active conduct of a trade or business. 

But the rule is that in the absence of fraud or of 
an attempt to evade taxes the separate identity of 
a corporation and its stockholders shall be recog¬ 
nized in deciding Federal income tax questions. 
Eisner v. Macomber, 252 U. S. 189; Nixon v. Lucas 
(C. C. A. 2d), 42 F. (2d) 833; Goldberg v. Commis¬ 
sioner (C. C. A. 2d), 36 F. (2d) 551; Darby-Lynde 
Co. v. Commissioner (C. C. A. 10th), 51 F. (2d) 
32; McDonald v. Commissioner (C. C. A. 4th), 52 F. 
(2d) 920; Wagner v. Lucas (C. C. A. 2d), 38 F. 
(2d) 391; Planters' Cotton Oil Co. v. Hopkins (C. 
C. A. 5th), 53 F. (2d) 825; Newark Milk & Cream 
Co. v. Commissioner (C. C. A. 3rd), 34 F. (2d) 
859. 

In McDonald v. Commissioner, supra, the Circuit 
Court of Appeals for the Fourth Circuit was asked 
to interpret a certain contract and hold there was 
in fact a sale of corporate assets instead of a sale of 
corporate stock. The court, however, in denying 
the request had the following to say with reference 
to ignoring the theory of corporate distinctness 
(pp. 921-922) : 

These facts, it is contended, justify the 
conclusion that the purchasers did not rec- 



33 


ognize the corporation as an entity distinct 
from the stockholders; that they were inter¬ 
ested in the value of the physical assets and 
not in the value of the shares; that the assets, 
rather than the shares, constituted the prop¬ 
erty purchased, and the shares were trans¬ 
ferred merely as the means by which! title 
to the assets could be acquired. Hence it 
is said to be inequitable to recognize the cor¬ 
porate entity in this case, for to do so would 

i 

be to prefer substance to form and to tax 
the petitioners upon a theoretical 
which had no existence in fact. 

We are satisfied, however, that the Board 
of Tax Appeals made no error in this re¬ 
spect. It is true that the importance of 
regarding matters of substance rather |than 
matters of form must be kept in mind in 
applying the provisions of the Sixteenth 
Amendment and the income-tax Haws 
enacted thereunder, United States v. PJiellis, 
257 U. S. 156, 168; and that the courts ihave 
the power and the duty to look through the 
form of a corporation in order to determine 
a stockholder’s rights and liabilities under 
the taxing statutes. “But,” as was safd in 
Eisner v. Macomber, 252 U. S. 189, 213, 
“looking through the form, we can not dis¬ 
regard the essential truth disclosed, ignore 
the substantial difference between corpora¬ 
tion and stockholder, treat the entire organi¬ 
zation as unreal, look upon stockholders as 
partners, when they are not such. * *j 
The facts in the pending case do not warrant 
the assumption that the corporation was not 
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the real owner of the property which stood 
in its name. The business was organized in 
1917 in corporate form; and the record is 
quite barren of fact or suggestion from 
which one might infer that the persons who 
formed it were tenants in common of the 
property purchased, or members of a part¬ 
nership rather than shareholders in a cor¬ 
poration. That body was a reality and took 
title to the property acquired. The stock¬ 
holders had no title thereto and conveyed 
none under the contract of 1918. 

Similarly in Planters’ Cotton Oil Co. v. Hopkins, 
supra, the Circuit Court of Appeals for the Fifth 
Circuit refused to allow’ a sole stockholder to deduct 
a net loss w 7 hich would have followed from ignoring 
the separate identity of certain unincorporated 
associations and corporations (springing from the 
unincorporated associations) for the purpose of 
claiming a net loss. The court, after citing numer¬ 
ous decisions in support of its view that the whole 
structure of the Federal taxing system is based 
upon a recognition and an exact compliance with 
these distinctions, said (p. 827) : 

Though, then, it is true in a sense as the 

District Judge said it w’as, that “the result 

of the year’s work was a benefit or a loss 

to Chapman, and the tax was, in reality, paid 

by him, because he owned the companies,” 

this is not the kind of realitv of which he 

•/ 

may avail. It is but a remote reality, the 
result of direct, of immediate realities, the 
operation of corporations which, though 





created by him from the assets of unincor¬ 
porated associations which he owned, are 
none the less in law separate and distinct 
from each other and from him, with whom, 
and not with him, the Government had; dealt 
and must continue to deal. 

i 

■ i 

Of similar import is Dalton v. Bowers (C. jC. A. 
2d), 53 P. (2d) 373. 

i 

In the case of Goldberg v. Commissioner j, this 

court had before it the case of a sole stockholder 

| 

who claimed that since the business of the corpora¬ 
tion was the buying and selling of real estatb, his 
individual business was the buying and sellihg of 
real estate. The court, in denying such contention, 
said (p. 552) : i 

While it is true that this was a on^-man 
corporation, of which appellant owne(l the 
entire stock, it nevertheless was a separate 
and distinct corporate entity, and the busi¬ 
ness transacted in the name of the corpora¬ 
tion was not the business of the appellant 
but the business of the corporation, and as 
such entirely separate and distinct fropi the 
private affairs of appellant. The New 
Jersey house and lot purchase and sale was a 
private individual transaction in no way con¬ 
nected with the corporation. * * * 

While real estate was in some instances; pur¬ 
chased in the name of the appellant indi¬ 
vidually, it was in each instance, excepting 
in this one, conveyed to the corporation and 
ultimately became a corporate transaction. 
It thus appears that the real estate business 
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regularly carried on by the appellant was 
conducted through the corporation and not 
individually. It follows that the loss sus¬ 
tained in this individual transaction was not 
a loss occurring in appellant’s regular trade 
or business, but a loss sustained in a private 
transaction. 

See also Pabst v. Lucas (App. D. C.), 36 F. (2d) 
614; Rogers v. United States (Ct. Cls.), 41 F. (2d) 
865; Anderson v. United States (C. C. A. 5th), 48 
F. (2d) 201. 

Since this court refused in the Goldberg case, 
supra, to ignore the corporate entity and say the 
business of the corporation was likewise the busi¬ 
ness of a single stockholder, appellee contends there 
is no justification in this case for considering that 
these dividends came to appellant not because of 
his ownership of the capital stock of the company, 
but from his active conduct of a trade or business. 
Clearly, the dividends were derived by reason of 
his capital investment in the shares of stock and 
not by reason of any active conduct of a business 
either on his own account or employee or agent of 
another. In the Goldberg case, the taxpayer was 
the owner of all of the capital stock, while here, 
although the records states appellant was the larg¬ 
est stockholder, there were 150 to 200 stockholders, 

! 

appellant in 1922 owning 73,295 shares out of a 

i 

total outstanding million shares, and in 1923, by 
reason of a 100 per cent stock dividend, he owned 
204,514 out of a total of 2,000,000 shares. (R. 26; 
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Fol. 38.) The record also shows appellant received 
a salary and director’s fees from the company. 

The case of Washburn v. Commissioner (jc. C. 
A. 8th), 51 F. (2d) 949, relied upon by the appel¬ 
lant (Br. 57) is not contra . It was not held iji that 
case that the business of the corporation was the 
business of the stockholder but that the stockholder 
made a business of organizing and investing in cor- 
porations. In allowing the net loss the coutft said 
(p. 954): | 

The business of petitioner was not hierely 
looking after investments or reaping the re¬ 
turn of past labor represented thereby. He 
had an office with a complete organization, 
and gave personal attention to, and par¬ 
ticipated in, the management of thesC vari¬ 
ous companies and enterprises in which he 
had the investments, not for the purpose of 
conserving them merely but of carrying 
them on successfully and making them 
profitable. To this he gave his entir^ time, 
receiving no salary, except such as might 
cover his expenses. His w’ork for these dif¬ 
ferent enterprises was not merely sporadic, 
but was a continuous and regular carrying 
on. Petitioner testifies he worked a$ hard 
at his new line of work as he did when he 
was practicing law. His income was the re¬ 
sult, not alone of his investments but also 
of his labor expended in connection with the 
management of the companies in which he 
had such investments. The combination of 
the two is his vocation. (Italics supplied.) 
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The decisions of the Board of Tax Appeals in 
the cases of Harvey H. Ostenberg, 17 B. T. A. 738; 
E. D. Anthony, 20 B. T. A. 5; Elmore L . Potter, 
18 B. T. A. 549, and T. I. Crane, 17 B. T. A. 720, 
also relied upon by appellant may be distinguished 
on the same basis as the Washburn case. The 
Board in each of these cases found as a fact that 
the business of the taxpayer which he regularly 
carried on was the investing in, organizing, and 
promoting of various corporations, and hence that 
any loss sustained in this business could be carried 
forward as a net loss. In James G. Heaslet, 23 
B. T. A. 50, cited by the appellant, the Board found 
that the appellant had always been in the automo¬ 
bile industry and was in the process of organizing 
a corporation of his own when he was asked to 
invest in an existing corporation and become its 
president and general manager. In allowing the 
net loss claimed the Board said (p. 52): 

This is not the case of a man making an 
investment in securities of a corporation 
conditioned upon his appointment to a sal¬ 
aried executive position. In 1919 peti¬ 
tioner’s knowledge of the automotive indus¬ 
try and financial standing was such that he 
was in a position where he could invest his 
capital and employ his time in an enterprise 
of his own selection. * * * The invest¬ 
ment and position were directly related, 
neither being independent of the other. 
Managing the affairs of the corporation, 
with the view of obtaining the largest pos- 
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sible return on his investment in its securi¬ 
ties, was the principal business of petitioner 
in and for two years prior to 1921. | 

The case of Clark v. Burnet, decided by this 
court April 11,1932, not yet reported but fouhd in 
Prentice-Hall Federal Tax Service, 1932, Vol. 1, 
p. 1252, which has not been cited by appellaht, is 
similar in principle to the Heaslet case and may be 
distinguished from the case at bar on similar 
grounds. 

It can not be said in this case that the appellant 
was engaged in promoting corporations and hence 
that the dividends received from the Benguet Com¬ 
pany were received in the course of such business 

as the loss was sustained in the course of that business 

_ ! 

in the Washburn case and the Board decisions! cited 

in connection with that case. Nor can it be said 
in this case as in the Clark or the Heaslet case, that 
he become interested in the corporation because of 
his peculiar fitness and past experience in the Activ¬ 
ities in which the corporation was engaged, and that 
the employment of his time and money in it! were 

i 

so inseparately connected as to constitute it a: busi¬ 
ness. The appellant was a lawyer, not an engineer, 
and the record indicates that the aid sought!from 
him at the time of his investment was financial aid. 

It is true that the record shows that in 1915 
appellant abandoned his law practice and deyoted 
his entire time to the corporation, but he received 

i 

a salary and fees for acting as an officer and direc¬ 
tor. The record also shows that appellant absented 
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himself from the Philippine Islands and the affairs 
of the company from some time in 1921 until the 
latter part of 1922, yet in 1921 and 1922 he received 
dividends on his stock of $3,591.21 and $18,158.69, 
respectively. During the period of his absence, 
which extended over two of the three years as to 
which he must satisfy the 50 per cent condition, 
it could scarcely be argued that he was actively 
engaged in the conduct of any trade or business 
in the Philippine Islands or that the receipt of the 
dividends was attributable to any active manage¬ 
ment on his part. Moreover, the fact that he 
secured the dividends, whether absent or not, shows 
that all of his income from this source was merely 
income from a stock investment. 

In addition to the cases cited involving the “net 
loss” provision, counsel also cites several decisions 
dealing with the provision relating to the capital- 
stock tax imposed on the privilege of doing business. 
In Flint v. Stone Tracy Co., 220 U. S. 107,171, the 
court took a very broad view in interpreting the 
word “business” in passing on the question as to 
whether the company was liable to an excise tax 
on doing business. There the court said, “Busi¬ 
ness is a very comprehensive term and embraces 
everything about which a person can be employed.” 
However, the court seems to have restricted this 
language in later decisions. Von Baumbach v. 
Sargent Land Co., 242 IT. S. 503, 516; McCoaeh v. 
Minehill Railway Co., 228 U. S. 295, 306; Edwards 
v. Chile Copper Co., 270 U. S. 452, 455-456. We 


I 

I 


i 

i 

i 

i 

« ! 

j 

think that those cases have little application!here. 
Moreover, in Hughes v. Commissioner, 38 FJ (2d) 
755, the Circuit Court of Appeals of the 'tenth 

i 

Circuit refused to follow the broad definition of the 
term “business” as laid down by the Supreme 
Court in the Stone Tracy Company case, supra, 
saying that as used in Section 204 (a) (net loss 
provision) the term business must be giv0n “a 
narrower construction.’’ 

Appellee contends that under Section 262 a still 
narrower construction should be indulged ini than 
in Section 204 (a) because the language employed 
by Congress in the section clearly shows thatj Con¬ 
gress had in mind the distinction between gross in¬ 
come derived from investment and gross ipcome 
derived from the active conduct of a business. 
Before being entitled to the exemption, Coiigress 
required that 80 per cent or more of the gross in¬ 
come be derived from sources within a possession, 

i 

and also that 50 per cent or more shall be derived 
from the active conduct of a trade or business. 
Thus, Congress has made a distinction between in¬ 
come from investments and income from the active 
conduct of a business. 

Appellant can not escape the fact that these divi¬ 
dends came to him solely by reason of his Stock¬ 
holdings. If he had not been the owner of the 
stock, but merely an officer or employee, he would 
not have received these dividends. How, there¬ 
fore, can it be said the amounts were derived from 
the active conduct of a trade or business ? To do 
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so, appellant would have the court ignore the cor¬ 
porate entity, ignore the fact the amounts were 
dividends on stock and hold thev came solelv to him 
by reason of his active conduct of a business. We 
submit that a mere statement of his position should 
serve to show that it can not be maintained. 

CONCLUSION 

Since 50 per cent or more of appellant’s gross 
income for the three-year period immediately pre¬ 
ceding the close of the taxable year was not derived 
from the active conduct of a trade or business with¬ 
in the Philippine Islands (a possession of the 
United States) either on his own account or as an 
employee or agent of another, he is not entitled to 
the benefits of Section 262 (a) of the Revenue Act 
of 1921, and consequently the decision of the 
United States Board of Tax Appeals should be 
affirmed. 

, Respectfully, 

G. A. Youngquist, 
Assistant Attorney General. 

Sewall Key, 

Helen R. Carloss, 

Special Assistants to the Attorney General. 

• C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

W. Prank Gibbs, 

Special Attorney, 

Bureau of Internal Revenue, 

April, 1932. °f Counsel. 
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JOHN W. HAUSSERMANN, Appellant, j 

v. | 

COMMISSIONER OF INTERNAL REVENUE, 

Appellee. 


On appeal from the United States Board of Tax Appeals. 


REPLY BRIEF FOR APPELLANT. 


L | 

The Commissioner admits in his brief (p. 19) that 
Section 262 of the Revenue Act of 1921 was enacted 
following “agitation in the Philippines for amendments 
of the revenue act which would place American citizens 
residing in the Philippines on the same footing ip re¬ 
spect to taxation as citizens of other countries residing 
there.” He then argues throughout his brief for a 
construction of the section which would impose the 
tax on Americans residing in the Philippines where 
under like circumstances native Filipinos and citizens 
of other countries would be exempt. This line of 
argument refutes itself. 

While agreeing with respect to the legislative history 
of the provision (p. 22 of his brief) that “The one deduc¬ 
tion which can legitimately be drawn from this source 
is that Congress desired this section to be remedial 
legislation to assist and relieve the American taxpayer 


! 


2 


in his competition with aliens in our possessions, by 
placing them, so far as Federal taxation was concerned, 
upon an equal footing,” the Commissioner insists 
(Appellee’s brief, p. 24) that the section should be 
construed “strongly in favor of the Government and 
against the taxpayer.” The conflict between precept 
and practice is palpable. 

The first division of the appellee's argument, aside 
from the two inconsistent positions above referred to, 
deals with the question whether the first and third 
subdivisions of Section 262 should be construed as 
disjunctive or conjunctive. The argument made 
advances no reason which calls for reply except the 
claim that as the Commissioner has assumed the con¬ 
junctive construction, this court should do the same. 
The fallacy of the argument lies in the fact that the 
regulations are valid only if justified by the language 
of the Act. 

The Commissioner’s regulations, cited at page 4 of 
his brief, follow’ the structural arrangement of the 
House bill, w’hich w’as quoted in the opinion of the 
Board. (R. 31.) But the House bill w’as entirely 
changed as to phraseology and arrangement in the 
Senate, as w-e pointed out in our main brief at pages 
18 to 21. It is w’ith the provisions as they w’ere revised 
in the Senate and finally enacted that w T e are concerned. 

The error in the Commissioner’s regulations and in 
the Board opinion results from their adherence to the 
House draft and disregard of the final changed form of 
the section. A change in language and arrangement 
imports some change in meaning, otherwise the Con¬ 
gress would presumably have been content to save 
itself the trouble of purposeless effort. 

The section in its changed and final form is clear and 
unambiguous, remedial in character and disjunctive in 
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its natural meaning. The Commissioner was and j is 
without authority to disregard its plain provisions apd 
give it the construction it would have had if it had not 
been radically changed in the course of its passage. 
As this court said in Burnet, Commissioner, v. Marston 

(March 14, 1932),-App. D. C.,-, 57 Fed. (2d) 

611, speaking with reference to another relief provision 
the Commissioner had sought to emasculate by regula¬ 
tion: 

i 

“Sec. 204, being a relief measure, should ‘pe 
construed liberally in favor of the taxpayers jto 
give the relief it was intended to provide.’ Ban- 
wit Teller & Co. v. United States, 283 U. S. 258, 
263; United States v. Merriam, 263 U. S. 179, 187; 
Bowers v. N. Y. & Albany Lighterage Co., 273 
U. S. 346, 350; United States v. Updike, 281 U. jS. 
489, 496; Burnet v. Niagara Brewing Co., 282 
U. S. 648, 654. While the Commissioner wlas 
clothed with authority to promulgate regulations, he 
w’as not authorized to add to or take from the plhin 
language of the statute, for ‘where the intent is 
plain, nothing is left to construction.’ United 
States v. Fisher, 2 Cranch, 358, 386. A regulation 
in conflict with the terms of an unambiguous 
statute wall not be sustained. Campbell v. Galeno 
Chemical Co., 281 U. S. 599, 610. ‘It is only jin 
cases of doubt that the construction given to an 
act by the department charged with the duty |of 
enforcing it becomes material.’ United States 
v. Tanner, 147 U. S. 661, 663. Where a statute 
is clear and free from all ambiguity, the letter |of 
it is not to be disregarded in favor of a mere 
presumption as to what is the policy of the govern¬ 
ment, even though it may be the settled practice 
of an executive department. St. Paul M. & 
M. R. Co. v. Phelps, 137 U. S. 528.” j 

Subdivisions (1) and (3) of Section 262 (a) are clearly 
disjunctive. The appellant is admitted to have 


i 
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satisfied the first and was not required to satisfy the 
second to be entitled to the remedy intended, although 
we earnestly contend that he has in fact done so. 

II. 

Appellee’s argument in the second division of his 
brief seems to be, (a) the Benguet Consolidated Mining 
Company, whether or not a corporation, should be re¬ 
garded as one for the purposes of this case; (b) regarding 
the Benguet Company as a corporation, its separate 
entity can not be ignored in determining whether 
Kaussermann derived income from the active conduct 
of a trade or business. 

As to the first point advanced by the appellee, while 
not at all controlling if true, we shall show it to be 
erroneous. 

As to the second point advanced, it is entirely beside 
the point. We have never urged that the separate 
entity of Benguet be ignored, nor is it material whether 
its alleged separate entity be regarded or disregarded. 

(A) The Benguet Consolidated Mining Company 
is not a corporation, but a Spanish form of 
partnership similar in many respects to the 
common-law joint-stock association. 

As to this question, we wish it clearly to be under¬ 
stood that we do not consider it at all controlling. 
Whether Benguet is to be treated as a Spanish partner¬ 
ship or as a corporation, the distributions to Hausser- 
mann of its profits represent income “derived” from 
“the active conduct of a trade or business” within 
a possession of the United States by Haussermann. 

It may be well parenthetically to dispose at this point 
of an inference raised in the appellee’s brief that the 
point as to whether Benguet was a partnership or cor- 






5 


poration was not raised below. It will suffice to point 
out the following: (1) In both the original and amehded 
petitions it was alleged that Benguet was organized as 
a “Compania Anonima.” (R. 5, 15.) As may be 
seen from Judge Lobingier’s Modern Civil Law ip 40 
C. J. at page 1399, “Sociedad” and “Compania” are 
used interchangeably in the Spanish with reference to 
civil law partnerships; (2) evidence was introduced 
and findings made by the Board with respect to: the 
organization of Benguet as a sociedad and the English 
translation of the provisions of the Code of Comrperce 
of Spain under which it was organized; (3) we arguqd in 
a printed brief filed with the Board the same a^ we 
argued in our main brief here (pages 39-46) that: the 
company is not a corporation but a civil law partner¬ 
ship. j 

The Board found (R. p. 22) that the Benguet 
Company “was organized on June 3, 1903, as a sociedad 
anonima under the provisions of * * * the Code of 
Commerce * * The Philippine Corporation Law 
was not promulgated until 1906 (Phil. Pub. Laws, 
Yol. 1, p. 244). The Benguet Company having ibeen 
organized under the Code of Commerce, the question 
whether it is a corporation or a sociedad anonima land 
the further question whether such entities are identical 
or dissimilar are issues of law^ arising upon the fifth land 
sixth assignments of error to the Board (R. 4 and 14). 

We have called the attention of the Commissioher’s 
counsel to the fact that in a direct proceeding involving 
the question, the Court of First Instance of Manila |has, 
since our principal brief was filed, decided that Benguet 
is not a corporation. The nature of the proceeding is 
related in the appellee’s brief at pages 28 andj 29. 
We loaned appellee’s counsel a copy of the decision as 

soon as it reached us, and have secured a duly certified 

; 

i 

! 
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and authenticated copy of it which we purpose tendering 
to this court on argument. The decision constitutes a 
scholarly review of the Spanish law on the subject and 
should thoroughly dispose once and for all of the idea 
that the Benguet Company is a corporation. While 
we are informed that the decision referred to has been 
appealed, we have not the slightest doubt that the 
Supreme Court of the Islands will affirm it when it 
reaches decision there. (See particularly pp. 13, 47, 
54, 59, 60 and 65 of the typewritten decision.) 

Counsel for the appellee advances the argument on 
pages 30 and 31 of his brief that even were it to be 
admitted that the Benguet Company is a partnership 
having a close analogy to the American joint-stock 
association, it would be taxed as a corporation under 
the Federal statutes, citing Burk-Wag goner Oil Assn. 
v. Hopkins, Collector , 269 U. S. 110. While that con¬ 
clusion may be true, it is altogether beside the point 
here. The Supreme Court in the case referred to held 
that the Federal Government might tax joint-stock 
associations upon their incomes at the same rates as 
corporations were taxed. But it did not decide that a 
joint-stock association is a corporation. The Congress 
unquestionably has wide powers of classification of the 
objects of taxation, and the question of whether the 
power had been constitutionally exercised 'was the 
fundamental issue presented in the BurJc-Waggoner 
case. 

However Congress might classify the Benguet Com¬ 
pany for the purpose of taxing its income, if it were 
taxed by Congress, which it is not, is entirely im¬ 
material. The fact being that it is a civil-law partner¬ 
ship, somewhat analogous to a joint-stock association, 
determines the question of IiaussermamTs property 
right in its earnings, and this the Congress can not 
constitutionally change by any legislation. 
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Obviously, as Benguet is not in fad and law a corpora¬ 
tion, Haussermann derived his share of its earnings 
from a partnership constituted under the Spanish law. 
It should be observed in this connection that in j con¬ 
struing the Spanish law in force in the Philippines, the 
United States courts will follow the interpretation given 
by the local courts. See Chantangco v. Abaroa j 218 
U. S. 476; Ker and Company v. Couden, 223 U. S.I268; 
Gauzon v. Compania General, etc., 245 U. S. S6j 89; 
Ibanez v. Hongkong Banking Corp., 246 U. S. 621, 627; 
T ay abas Land Co. v. Manila R. R. Co., 250 U. S. 2%, 27. 
As we arc here concerned with Haussermann’s in- 

I 

come, derived by him from the active conduct |of a 
business, it is clear that if in fact and law Benguet is not 
a corporation but a Spanish law partnership, we are 
entitled to prevail without further inquiry. 

i 

i 

i 

i 

(B) The contention that appellant’s income from 
the Benguet Company was derived from!the 
active conduct of a trade or business does 
not involve the further contention that the 
juridical personality of the Company must 
be ignored. 

The appellee’s counsel imputes to us a desire that the 
separate (alleged corporate) entity of Benguet' be 
ignored. We have no such desire, whether Benguet is 
or is not a corporation. 

For the purpose of the argument which follows j we 
will assume that Benguet is a corporation. 

Having regard to the precise language of Section 
262 (a) (3), it will be seen that it requires only that 50 
per centum or more of the taxpayer’s gross income be 
derived “from the active conduct of a trade or business’’ 
either on his own account or as an agent or employee 
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of another. There is no requirement that it be his 
business; it requires only that he conduct a business 
of his own or of some one else. The words “either” 
and “or” certainly must mean something. The 
appellee gives them no meaning. He wants the section 
read as if it provided that the income should be derived 
from a business conducted by the taxpayer as his 
individual enterprise. There is nothing to justify 
such forced construction of the statute. 

It is the source of the income with which the statute 
is concerned. The congressional policy was to en¬ 
courage our overseas trade and business in whatever 
form was most effective, by mitigating the evils of 
double taxation. See the discussion of this public 
policy in Burnet, Commissioner, v. Chicago Portrait 
Company, 2S5 U. S. 1,9, and footnotes. 

It was clearly comprehended and clearly intended 
by the Congress that the income to be derived from 
“the active conduct of a trade or business within a 
possession of the United States either on his own account 
or as an employee or agent of another” might take the 
form of dividends. On the occasion when the provision 
was introduced in the House the following explanation 
of its purpose was made: 

“Mr. Longworth. Mr. Chairman, I repeat 
that it is only fair to say that the committee has 
not yet officially adopted this amendment; but 
unquestionably it represents the opinion of a 
majority of the committee, because it limits the 
operation of this section in such a v^ay that no 
man who was merely a holder of foreign securities 
would be relieved from taxation. It adds to the 
provision in the bill these words: 

Fifty per cent or more of whose gross income 
for such period or such part thereof was derived 
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from the active conduct of a business withjout 
the United States either on his own account or 
as the employee or agent of another. 

i 

“I am prepared to admit that without this 
amendment the provision in the bill might be open 
to perhaps serious objection, because it wojuld 
enable a man who has 80 per cent or more of his 
capital invested in foreign securities without any 
labor on his part to be exempt from taxation on that 
portion of his income; but where he is compelled 
to have it invested in an active working business—at 
least 50 per cent of all liis capital in an active gding 
business—all objection, to my mind, is entirely 
removed. I am entirely confident, Mr. Chairmlan, 
that this would be offered as a committee amend¬ 
ment to-morrow, and I only offer it at this tim6 in 
my individual capacity because the gentleman from 
Illinois (Mr. King) offers to strike out the section 
as it now reads. I am not prepared to say that 
I would not have supported such a motion.! I 
had some doubts as to the provision incorporated 
in the original bill, but I want to explain to this 
committee that this amendment which I hdve 
offered, and which would be offered to-morrow as 
a committee amendment, removes any possible 
danger that might arise from it. It removes any 
possibility that some very rich man would transfer 
all of his investments abroad and be exempt from 
taxation on 80 per cent of them. 

“Mr. Fess. Mr. Chairman, will the gentleman 
yield? 

“Mr. Longworth. Yes. 

“Mr. Fess. I understand the purpose of this 
is to avoid double taxation—taxation here and 
taxation abroad. 

Mr. Longworth. Men in active, going business 
in foreign countries are subjected to great disadvant¬ 
ages when they are compelled to pay the full income 
tax on the return from that investment. 

“Not long ago the House, by, I believe, a unani¬ 
mous vote passed a bill exempting American citizens 
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who had business in China from tax on that business 
there . 

“Mr. Fess. Will the gentleman yield? 

“Mr. Longworth. I will. 

“Mr. Fess. I want to ask my colleague whether 
the committee considered the possibility of laying 
a tax upon the foreign investment to make up the 
difference between what this tax would be and what 
is placed by the foreign Government? Would 
that be practicable? 

“Mr. Longworth. I should verv much doubt 
if that would be practicable. But when we have 
this so hedged around—in the first place, 80 per 
cent of his income must be derived from foreign 
investment and 50 per cent of his holdings must be 
invested in active business abroad —it removes 
practically any objection that may be. 

“Mr. Fess. The purpose of my colleague is 
simply to encourage our foreign trade? 

“Mr. Longworth. To encourage our foreign 
trade, to encourage men who have business abroad 
and are put at a disadvantage to the competition 
in other countries with reference to paying our 
income tax.” (Italics ours.) 

(Cong. Rec., Vol. 61, Part 5, p. 5279.) 

Substantially the same explanation was made to the 
Senate Committee on Finance in executive session by 
Dr. Adams, the Treasury representative, when*the 
House bill was being considered. Dr. Adams explained 
to the Committee: 

“ Dr. Adams. So far as this one definition stands 
(definition of foreign traders), in itself it seems to 
me very good. It is a little bit cumbersome, but 
it has been designed to confine itself merely to 
persons in business. You will notice in the first 
print we had, lines 5 to 9, two conditions imposed: 
First, that SO per cent or more of the gross income 
for the three-year period was derived from sources 
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without the United States; second, that more than 
half the man’s gross income shall have been derived 
from the man’s active conduct of business. That 
has been inserted to prevent mere investors 
taking advantage. That was very bitterly fought 
in the house; and that second condition was put in 
there to prevent , for instance , persons living over here 
investing in French or Danish or Swiss bond's and 
getting a large percentage of income from that and 
claiming exemption. So that in order to prevent 
that this method of taxation may be followed by 
all persons 50 per cent of whose gross income shall 
have been derived from the active conduct of business; 
and I think that is very necessary. The Ithing 
would be open to abuse if some such condition 
were not imposed.” (Italics ours.) 

(Hearings before the Committee on Finance, 
United States Senate, 67th Congress, First 
Session, on H. R. 8245, Confidential ;Print 
for use of Members of the Senate, at page 7.) 


It is evidence of this public policy of the Government 
that the Revenue Acts exempt from income tax the 
dividends received from China Trade Act corporations 
by American citizens and other persons residing in 
China. Revenue Act of 1926, Section 213 (b) 13; 
Revenue Act of 1928, Section 116 (f); Revenue Act of 
1932, Section 116 (f). | 

But even assuming that the appellant was required 
to have conducted his own business to qualify, j it is 
clear that his business was the management of the 
Benguet operations, from which he derived his income. 
Although a decision in his favor would be required in 
any event, a fortiori it follows from the decision of 
this court in Clark v. Burnet, Commissioner (April 11, 

1932),-App. D. C.-, 59 Fed. (2d) 1031, npw in 

the Supreme Court on certiorari. In that case ip ap- 

j 

i 
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peared that Clark devoted his time and energies to the 
management and control of his interests in and the 
affairs of a corporation and other enterprises in which 
his capital was embarked. This court, citing the many 
cases to that effect which we cited in our main brief, 
held that Clark was engaged in a business. 

Here the facts were found by the Board that the 
appellant, who has resided in Manila since 1898 
(R. 22), organized the Benguet Company in 1903 
(R. 25), reorganized it and refinanced it later (R. 25), 
kept it alive by paying its taxes and other expenses 
when it was in difficulties (R. 25), became a director in 
it when it was organized (R. 25), retired from the 
practice of law when the company was rehabilitated in 
1915 and has since devoted all his time and attention 
to the affairs of the mine, with the exception of one 
temporary matter (R. 25), has held the largest single 
interest in the enterprise since 1917 (R. 26), has been 
continuously an ofreer of it during the taxable years 
(R. 26), has held proxies since 1917 of parties repre¬ 
senting two-thirds of those in interest (R. 26), with 
his associate “ actively conducted the operation of the 
company from the time of its rehabilitation through 
all of the taxable years/* and “managed it for them¬ 
selves and the other stockholders with much the same 
freedom as if owned by them personally.” (R. 26.) 
It was also found by the Board that the appellant's 
income, to the extent of more than SO per centum, was 
“derived” from sources within the Philippines, namely, 
the Benguet Company. (Folios 38 and 39 (It. 26.) ) 

Surely if ever an individual had a trade or business 
and derived income from it, this appellant did. 

Appellee attempts to make some point of Kausser- 
mann’s temporary absence from Manila. But as the 
Board found that Haussermann “has resided in Manila, 



Philippine Islands, since November, 1898” (R. |22), 
and, with his associate “actively conducted the opera¬ 
tion of the company through all these taxable years” 
(R. 26), there can be no question that he complied 
strictisswii juris with the provisions of Section 262 j(a). 

The only distinction appellee’s counsel attempts to 
make between this case and the Heaslett case referred 
to in our main brief is that Heaslett had technical 
training for his business and Haussermann had hot. 
But the “active conduct” of the business of the Ben^uet 
Company was and is something entirely different from 
the technical operation of the mine and mill. That 
Haussermann and Beam possess the managerial skill 
essential to success is shown by their accomplishment. 
Before they undertook the actual conduct of its affairs 
it had been a failure. Their “active conduct” of its 

i 

affairs has made it a success. Haussermann’s pro¬ 
fessional knowledge of the law certainly was not! in¬ 
compatible with the possession of business acumen and 
managerial skill. Since he ceased to practice lawf he 
has devoted all his energy to the active conduct of the 
business from which his income is derived. It is j the 
continuity and permanency of time and energy devpted 
to an enterprise from which one derives or hope^ to 
derive a livelihood or profit that make of it a business. 
As we pointed out in our principal brief, at page 65,j the 
Commissioner’s regulations have always so provided. 

I 

As the (Commissioner has acquiesced in the Hedsletl 
case (Internal Revenue Bulletin X-2, of July-December, 
1931, p. 30), it is clear he has publicly changed his 
position on this line of cases since the Board rendered 
its opinion against the appellant. A few short quota¬ 
tions from the Board’s decisions in the Heaslett case and 
its analogous forerunners, though repetitive of the 
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argument we advanced in our main brief, are justified 
on the grounds of emphasis. 


Heaslett v. Commissioner , 23 i>. T. A. 50, 52: 


“Managing the affairs of the corporation with 
a view of obtaining the largest possible return on 
, his investment in its securities was the principal 
business of petitioner in and for two years prior 
to 1921.” 

Crane v. Commissioner , 17 B. T. A. 720, 722, speaking 
with reference to the taxpayer’s business of managing 
his corporate enterprises and looking after his interests 
in them— 

“Petitioner derived profits from his business 
in two ways: first, the receipt of interest upon his 
loan, and, second, the receipt of dividends upon 
and profits from the sale of capital stock. ” 

Anthony v. Commissioner , 20 B. T. A 5, 7: 

“The activities of petitioner in connnection with 
the organization and operation of these corpora¬ 
tions were closely related, each dependent upon 
the other. In addition to a return on his invest¬ 
ment in the stock of the corporations he received as 
income a yearly salary * * etc. (Italics ours.) 

Ostenberg v. Commissioner , 17 B. T. A. 738, 746: 

“He invested in stocks and bonds and in various 
enterprises which showed a prospect of profit. 
Such investing and connections withi the various 
enterprises in which he was interested constituted 
the only business he had , the source of his income, 
and his means of livelihood. ” (Italics ours.) 

Obviously it matters not whether a taxpayer scatter 
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his interests and efforts through several enterprises or 
confine all his eggs to one basket, as Mr. Carnegie 
advocated and as the appellant did. The permanency 
of the relation, its being his chief occupation and soiirce 
of livelihood, makes it a business. 

We call attention to the fact that this court cited all 
the foregoing Board cases—except the Heaslett ca$e — 
and followed them in its decision in Clark v. Butnet, 
supra. 

We point out, too, that subsequently to this court’s 
decision in the Clark case, the Circuit Court of Appeals 
for the Third Circuit held in Commissioner v. Peoples- 
Pittsburgh Trust Co., ei al. (Aug. 3, 1932), 60 Fed. (2d) 
187, that an individual, an executive officer of a cor¬ 
poration, was entitled to deduct as an ordinary jand 
necessary expense of ‘'carrying on a trade or business” 
the cost of defending himself in criminal proceedings 
growing out of the alleged fraudulent character of j the 
corporation's return of income which he had verified 
in the course of his official duty. The court said: 

“The taxpayer’s business consisted in the per¬ 
formance of the duties devolving upon him as j the 
executive head of the Crucible Steel Company knd 
its subsidiaries. Though he was acting for | the 
Steel Company and was doing only that which he 
was required to do, as its official, in the preparaiion 
and signing of the tax returns, he was, neverthe¬ 
less, conducting his own business. When, there¬ 
fore, he was faced with criminal charges and ivas 
compelled to pay out large sums of money | for 
attorney’s fees and other expenses of the trial, 
he paid what was necessarily incurred by reafeon 
of carrying on his own business, viz., that of acting 
as chief executive officer of the Steel Company .\’ 

i 

i 

The appellee attempts to confine the meaning of |the 
word “business” to narrower limits than its ordinary 
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construction, as defined in the Supreme Court and other 
courts in the capital stock tax cases, would require. 
He contends (pp. 40, 41) that the Court of Appeals for 
the Tenth Circuit, in Hughes v. Commissioner, refused 
to follow the broad definition of ‘‘business'’ laid down 
by the Supreme Court in Flint v. Stone Tracy Co. 
Aside from the serious doubt whether a Circuit Court 
may properly restrict the meaning of a word given 
classic definition by the higher court, we point out that 
the Circuit Court of Appeals for the Second Circuit 
has very recently specifically held that the word 
“business'’ as used in the capital stock tax provisions 
means the same thing as when used in the income tax 
provisions. In 379 Madison Ave., Inc. v. Commissioner 
(July 5, 1932),-Fed. (2d)-, it said: 

“Certainly the corporation was ‘carrying on 
business' within the ordinary meaning of that 
phrase, and within its meaning in section 1000 of 
the Revenue Act of 1921 imposing a special excise 
tax with respect to ‘ carrying on or doing business' 
(42 Stat. 294). See Reg. 64, Arts. 11, 12; Associated 
Furniture Corp. v. United States, 44 F. (2d) 7S 
(Ct. Cls.); cf. Flint v. Stone Tracy Co., 220 U. S. 
108, 171. We see no reason why in section 204 
a similar meaning should not be ascribed to the 
phrase ‘business regularly carried on' * * * " 

If, as we pointed out in our principal brief the 
courts have uniformly held, the management by one 
corporation of another corporation whose stock it 
owns, constitutes doing “business" for the purpose of 
one form of federal tax, surely an individual devoting 
his exclusive time and attention to the conduct of the 
affairs of a corporation in which he has a controlling 
interest, and the management of his interest in it, much 
more certainly has a ‘business' for income tax purposes, 
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because the individual acts personally and directly 
instead of through agents. 

The foregoing decisions certainly dispose of the 
appellee’s argument that the alleged separate entity of 
the Benguet Company must be ignored to find a 
business for Kaussermann. j 

It is obviously impossible for any one to conclude on 
this record that Haussermann had no trade or business. 
If he had a trade or business, it is clear that morcj than 
80 per centum of his income was derived from its active 
conduct. I 

We rest, confident that this court will hold that the 
appellant is unquestionably entitled as a matter of law, 
from the facts found by the Board, to the benefits of 
Section 262. j 

Respectfully submitted, 

Frederick C. Fisher, 
Albert S. LisenbV, 

1016 Munsey Building, 
Washington, D. C. 
Attorneys for Appellant. 

November 3, 1932. 
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